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individual inception. Miners will take the two block hashes and will run
another SHA-256 hash to result in the hash that will be used in the proof-
of-work formula (described further in the next section). This is called a
challenge string. Miners will use this challenge string to help them solve a
mathematical puzzle called proof-of-work and once this puzzle is solved
the block will officially be added to the Blockchain.

3. Proving the Work

A Proof-of-Work system is sort of like a puzzle, requiring the miners
to go through a lot of computational work in order to prove that a
transaction is legitimate. Once the initial computational work is performed
and the puzzle is solved, it is much easier to verify that the answer is the
correct answer.

To break this concept down into something tangible,” imagine
someone gave you the number 589 and then asked you to figure out the two
prime numbers that make up 589. To figure it out, you would need to go
through a lot of trial and error before finally discovering that 9 and 31
multiplied together equals 589. Once this initial work is performed, it is
much easier for anyone else in the system to verify that this is correct by
simply multiplying 9 and 31 together and seeing that 589 is correct.

Bitcoin’s proof-of-work operates in this way but on a much more
difficult level that requires very high computational effort. Bitcoin’s
puzzle is more like starting with a can of mixed paint and trying to figure
out what colors and in what quantity went into the can. Of course, Bitcoin
miners themselves are not trying to figure out these incredibly complex
formulas with pen and paper or a calculator; their computers are doing
these for them by making millions of guesses per second to try and solve
the problem. This takes an immense amount of CPU and takes on average
ten minutes to solve the puzzle.

76. This example comes from James Lyne, Everyday Cybercrime — And What You Can Do About
It, TED (Feb. 2013), https://www.ted.com/talks/james_lyne_everyday_cybercrime_and_what_you_can_
do_about_it?language=en.
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First, miners will start with the challenge string (the final hash from
the current block hashed with the previous block). Miners are going to
search for the “proof” — that is the answer to the challenge. This proof
string is also called a nonce. Miners know that when the challenge string
and the correct proof string are taken together and hashed, the end result
will be a number with certain mathematical properties — specifically the
final result must contain a specified number of zeroes at its start.

For example, in order to add the block containing Alice and Bob’s
transaction to the Blockchain, miners will be given a problem to solve and
they will know the end result will start with 40 zeroes. In order to come up
with a proof string that when combined with the challenge string and then
hashed comes out to a number with 40 zeroes, miners will try a trillion
different possibilities, and at some point one of the miners will come up
with the correct answer. Once a miner discovers the correct proof string,
he will broadcast the new block to all other active miners in the system.”’
The other miners will immediately shift from trying to solve the puzzle to
verifying that all of the transactions are valid and that the proof string really
solves the puzzle. The number of verifications a proof string receives acts
as votes and the block with the most votes wins. The block will officially
be added to the Blockchain and a new reward will be released. Miners will
then begin working on the next block, using the hash of the previously
accepted block.

Plus

Proof String

Nonce (unknown
number)

77. Nakamoto, supra note 3, at 3.
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a. Coinbase/Generation Reward

The reward released as a new block is added to the chain is called a
coinbase reward (also called a generation reward). Just like mining for
gold or any other precious metal, the more Bitcoin that is mined the more
difficult it is to receive a reward. At Bitcoin’s inception, a new block
resulted in a 50 Bitcoin reward. Today, a new block results in a 25 Bitcoin
reward. The coinbase reward will halve every few years until all 21
million Bitcoins are released, which is expected to happen in 2040. The
chart below shows the number of new Bitcoins generated per block from
2009-2040."
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b. Difficulty Level

Nakamoto designed the level of difficulty in generating a new block to
change every two weeks so that each transaction takes an average of ten
minutes to process.”” This is accomplished by changing the number of
zeroes required at the beginning of the answer to the proof and challenge
strings. The more zeroes, the more difficult the problem becomes to solve.

78. Controlled Supply, BITCOIN WIKI, https://en.bitcoin.it/wiki/Controlled_supply (last visited
Dec. 1, 2014).

79. Protocol Rules, BITCOIN WIKI, https://en.bitcoin.it/wiki/Protocol_rules (last visited Dec. 1,
2014).
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If it starts taking less than ten minutes, then the number of zeroes goes up,
requiring more time to solve the problem. If it takes more than ten
minutes, then the number of zeroes required will adjust downward. As
more and more people are mining Bitcoin, the difficulty has increased
exponentially in the past few years. Currently, it takes around forty billion
attempts to come up with one correct proof string.®

c. Simultaneous Solving/Orphan Blocks

One last topic that is important to understand is the concept of
simultaneous solving and orphan blocks. It is possible that two miners will
solve for the proof string at the same time and create two identical blocks.
This makes it confusing for the rest of the miners in trying to figure out
which block to use for building on the next block. The tie is broken when
the next proof is found, and one of the branches becomes longer than the
other. In other words, the block with the most CPU associated with it will
be the one that other miners accept as being the most accurate and verified
block. Miners “express their acceptance of the block by working on
creating the next block in the chain, using the hash of the accepted block as
the previous hash.”®® The rejected or orphan blocks will not last long as the
rest of the system will stick with the accepted blocks.

C. PROOF-OF-WORK CONCERNS AND ALTERNATIVE SYSTEMS

Although proof-of-work really revolutionized the way transactions are
processed by allowing transactions to be handled peer-to-peer without a
third party intermediary, it has some significant disadvantages. This
section will address those disadvantages and then will highlight a few
alternatives to proof-of-work.

1. Disadvantages of Proof-of-Work

The three most often cited disadvantages of proof-of-work are: (1) the
computational effort required; (2) diminishing returns; and (3) a 51%
attack. The alternative systems that will be discussed below mainly focus
on fixing the first and most serious problem — the computational effort
required. But first, each of these three issues will be discussed in turn.

80. Anthony Volastro, CNBC Explains: How to Mine Bitcoins on your Own, CNBC (Jan. 23, 2014,
1:48 PM), http://www.cnbc.com/id/101332124.
81. Nakamoto, supra note 3, at 3.
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a. Required Computational Effort (CPU)

Rather than giving each miner one vote and allowing majority vote to
rule the day (“one-1P-address-one-vote®), the Blockchain was designed
with CPU in mind (“one-CPU-one-vote”®). Initially this seemed like a
good idea because with majority vote “an attacker could game the system
by creating numerous fake identities.”® Proof-of-work is designed so that
it is very costly to game the system.

However, the disadvantage of using CPU power as proof is the
significant amount of energy that is required. Currently, performing these
proof-of-work calculations burns through “173 megawatts of electricity
continuously. For perspective, that amount is approximately 20 percent of
an average nuclear power plant.”®® The energy required is estimated to cost
around $600 million.*® As mentioned above, as interest in Bitcoin has
grown and more and more miners have joined the system, the difficulty
level has adjusted upward and it results in a much higher level of energy
expended. The chart below shows the difficulty level from November
2014-November 2015.%

Difficulty

60,000,000,000

55,000,000,000

Difficulty

45,000,000,000

40,000,000,000

82. Nakamoto, supra note 3, at 3.

83. Id.

84. Rainier Bohme et al., Bitcoin: Economics, Technology, and Governance, 29 J. OF ECON.
PERSPECTIVES 213, 218-19 (2015).

85. Id. at 218.

86. William Mougayer, The Blockchain is the New Database, Get Ready to Rewrite Everything,
STARTUP MGMT. (Dec. 27, 2014), http://startupmanagement.org/2014/12/27/the-blockchain-is-the-new-
database-get-ready-to-rewrite-everything/.

87. Difficulty, BLOCKCHAIN INFO, https://blockchain.info/charts/difficulty (last visited Jan. 15,
2016).
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b. Diminishing Returns

The concept of diminishing returns has many in the media
concerned.® As more and more Bitcoins are mined, the coinbase reward
will continue to get smaller until it disappears entirely. The argument is
that once the reward disappears, miners will no longer be incentivized to
mine, and because very few people will mine, the security of the entire
system will be jeopardized. However, this concern may be overblown for
two reasons. First, the fact is that most miners get their fees from the
individual transactions and not from adding a new block to the chain, so it
is unlikely that miners will be disincentivized to mine once all 21 million
Bitcoins are released. Second, the Bitcoin system is designed with
adjusting difficulty to take into account the changing number of miners and
to ensure that mining is profitable.

c. 51% Attack

Although the Blockchain is incredibly secure, it is not immune from
attack. Hacking typically occurs when someone breaks into an online
exchange or online wallet provider and steals the Bitcoin keys stored on the
site. Thus far, no one has ever broken into the actual Blockchain and stolen
Bitcoins through that directly; it has always been through third-party
Bitcoin storage providers.

In order for the actual Blockchain to be hacked, a miner or a pool of
miners would have to attain 51% of the computing power, and then rewrite
the Blockchain’s history. At the beginning of Bitcoin’s history, it was
fairly easy to mine and required little computational power, and the
potential for a 51% attack was a lot higher. However, “as time goes on and
more powerful devices run legitimate copies of the software, it becomes
extremely difficult for any single party to disrupt the system.”® That said,
as mining becomes more difficult, the demographics of miners have
changed. “Individual home miners have given way to large operators that
invest substantial money in mining farms in far away places with low

88. Maria Korolov, Bitcoin Approaching Diminishing Returns, HYPERGRID BuUS. (Feb. 21, 2014),
http://www.hypergridbusiness.com/2014/02/bitcoin-approaching-diminishing-returns/; Alec Liu, A
Guide to Bitcoin Mining: Why Someone Bought a $1,500 Bitcoin Miner on eBay for $20,600,
MOTHERBOARD (Mar. 22, 2013, 9:45 AM), http://motherboard.vice.com/blog/a-guide-to-bitcoin-
mining-why-someone-bought-a-1500-bitcoin-miner-on-ebay-for-20600; Alec Liu, How to Really Get
Rich From Bitcoins, MOTHERBOARD (Apr. 10, 2013, 9:40 AM), http://motherboard.vice.com/blog/how-
to-really-get-rich-from-bitcoins.

89. Shawn Bayern, Of Bitcoins, Independently Wealthy Software, and the Zero-Member LLC, 108
Nw. U. L. Rev. Online 257, 262 (2014).
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temperatures and low electricity costs.”® Additionally, many miners have
joined mining pools that allow them to collectively solve the proof-of-work
and then split the reward between them. Below is a chart showing the
percentages of Bitcoin mined by pools.*

Other Kno

Unknown : 15_ga@f

F2Pool : 24

P2Pool :

Unknown with 1BwZeH) Address : 1
Megabigpower : 1

Solo CKPool : 1

BitMinter : 1

Eligius : 2
Bitcoin Affiliate Network : 2

GHash.l0 : 2

BTC Guild :

Slush: 4 AntPool : 17

KnCMiner : 5

BTCChina Pool : 10
BW.COM: 11

These pools present a risk of centralization. This is not something
Satoshi Hashimoto had in mind for Bitcoin,” but is becoming increasingly
common. Last year some of the largest pools voluntarily split into smaller
pools because the top two pools actually held a majority of the CPU power.
The fear with centralization is that if one group holds a majority of the
mining power (51%), then this group could effectively rewrite the entire
Blockchain. As mentioned above, while it is theoretically possible that one
group could hold the majority of mining power, even if it did it is not likely
it would want to rewrite the Blockchain.®® As soon as the majority CPU
began rewriting the Blockchain, everyone else in the network would notice
and the price of Bitcoin would plummet. Therefore, the fear of this threat
appears to be overblown.

90. Giulio Prisco, Mining Bitcoin is Big Business — the Economist, CRYPTOCOINS NEWS (Jan. 10,
2015), https://www.cryptocoinsnews.com/mining-bitcoin-big-business-economist/.

91. Hashrate Distribution, BLOCKCHAIN INFO, https://blockchain.info/pools (last visited May 24,
2015). “Unknown” represents either individual miners, or more likely private or mining pools that
require an invitation.

92. Nakamoto, supra note 3, at 1.

93. A while back a mining group was getting close to reaching a majority, and it voluntarily split
into several small groups in order to ensure the integrity of the system. This is another reason why it is
unlikely that a mining group would be able to throw the entire system. Robert McMillan, Bitcoin Stares
Down Impending Apocalypse (Again), WIRED (Jan. 10, 2014, 6:30 AM), http://www.wired.com
/2014/01/ghash/.
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parties, Horizons for Homeless Children, Inc. and OneUnited showed
interest in bidding for the assets.””® However, the debtor’s motion also
included a request to prohibit OneUnited from credit bidding for the assets
or to at least require the non-stalking horse bidders to submit $210,000 in
cash to pay ABCD’s break-up fee.””’ CSAME also filed an objection to
OneUnited’s claim.”® OneUnited’s claims were secured by CSAME’s real
property.®

Picking up on Judge Kennedy’s reasoning in RML, CSAME argued
that its objection showed that OneUnited’s claim is subject to a “bona fide”
dispute, which created sufficient cause to deny OneUnited’s right to credit
bid under section 363(k).?*° The bankruptcy court acknowledged that often
“the existence of a bona fide dispute as to the secured claim is cause” to
restrict credit bidding.”®*  However, under these facts, CSAME’s
“counterclaims do not amount to cause to prohibit credit bidding.”%*

The court explained that it arrived at this conclusion primarily because
CSAME’s objections do not challenge OneUnited’s underlying claims but
instead “interpose counterclaims as the basis of a defense of setoff.”?*® It
went on to explain that “CSAME does not dispute the validity of the
underlying loan agreements, the validity, perfection, or priority of
OneUnited’s mortgages, the amounts claimed to be due, or anything
intrinsic to either of OneUnited’s claims.”?*

The court also quickly disposed of an off-topic credit risk argument
posed by CSAME. CSAME’s argument, essentially, was that that if
OneUnited was permitted to credit bid freely, then the claim that would
satisfy CSAME’s counterclaim would already have, at least in part, been
used up.?®® This effectively rendered any judgment that CSAME may
obtain on its counterclaims uncollectible.”® As a result, credit bidding
created an unjust credit risk.?” The court seemed to see through this veiled
attempt at securing prepayment. Reasoning that CSAME had bad
intentions in making this credit risk argument, the court concluded that

226. Charles St. African Methodist, 510 B.R. at 455.
227. Id.

228. Id. at 455-56.

229. 1d. at 456.

230. Id. at 457.

231. Id. at 458.

232. Charles St. African Methodist, 510 B.R. at 458.
233. Id.

234. 1d.

235. Id.

236. Id.

237. 1d.
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CSAME had attempted to use “a denial of credit bidding as, in essence, a
form of prejudgment security.”**®

Next, the court took up CSAME’s alternative request for narrowed
credit bidding rights. In other words, CSAME requested that any bid not
from the stalking-horse ABCD include a mandatory cash sum of $210,000
to pay for the break-up fee due to ABCD.”*® As OneUnited did not oppose
this request, the court agreed that the “need to fund the break-up fee [was]
cause to limit the right to credit bid.”*** However, the court saw no need to
exceed the protection beyond the $50,000 break-up fee. So, the court
limited OneUnited’s right to credit bid only to the extent that in order to
participate in the auction, it must include $50,000 cash in its bid.*!

It is unclear what role Charles Street plays in the ongoing chain of
credit bidding case law. CSAME expressly disavowed any reliance on
theories used to limit credit bidding in Fisker including bid chilling and
inequitable conduct by a secured creditor.?*> Although the Charles Street
court had “no occasion to address Fisker’s rationale,” this case stands to
further define the boundaries of cause under section 363(k), specifically
that courts will dismiss frivolous attempts by debtors to establish cause.?*

V. HAVE COURTS SET A NEW STANDARD FOR WHAT
CONSTITUTES SUFFICIENT CAUSE?

The natural question, and the one which this Note aims to address, is
whether courts have set a new standard for what constitutes cause sufficient
to limit secured creditors’ right to credit bid under section 363(k) of the
Bankruptcy Code. A sufficient answer to this question may only be
obtained through thorough analysis of the relevant case law after
RadLAX.** In sum, my evaluation is as follows: section 363(k) of the
Code does not set parameters on what constitutes “cause” to limit the right
to credit bid. Legal scholars have made convincing arguments that Chapter
11 has become obsolescent in today’s legal climate.?*® Gone are the days
where secured creditors need such robust protection.

238. Charles St. African Methodist, 510 B.R. at 459.

239. Id.

240. 1d. at 459.

241. 1d.

242. 1d. at 457.

243. 1d.

244. The American Bankruptcy Institute recently published a book discussing the issues surrounding
credit bidding in bankruptcy sales. See PAUL R. HAGE ET AL., CREDIT BIDDING IN BANKRUPTCY
SALES: A GUIDE FOR LENDERS, CREDITORS, AND DISTRESSED-DEBT INVESTORS (2015).

245, See generally Charles J. Tabb, Credit Bidding, Security, and the Obsolescence of Chapter 11,
2013 U. ILL. L. REV. 103 (2013).
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In today’s system, investors, namely hedge funds and private equity
firms, purchase outstanding obligations of distressed firms at steep
discounts with the intention of extracting substantial value in bankruptcy.
Bankruptcy courts must balance the interests of debtors while protecting
secured creditors’ from undervaluation of their collateral in a sale. The
RadLAX decision reduced the ability of bankruptcy courts to ensure these
equitable results in the current system by confirming that secured creditors
may not be denied the right to credit bid at a sale of their collateral pursuant
to a Chapter 11 plan under section 1129(b)(2)(A) of the Bankruptcy
Code.?® The Court decided RadLAX on very narrow statutory grounds, not
discussing at length the equities associated with the current system of credit
bidding. It is plausible to read this restrained opinion as conferring to
bankruptcy judges the power to decide on a case-by-case basis whether
credit bidding is fair and equitable and, if so, to what degree it should be
permitted in a given case.

In an effort to ensure equity since RadLAX, bankruptcy courts in
Fisker and its progeny have struggled to discern what constitutes “cause”
under section 363(k) of the Code. Whether section 363(k) will evolve into
an oft-used mechanism to ensure equity is unclear. What is clear is that
ambiguity abounds and we are likely to soon see appellate review and
potentially another Supreme Court review of credit bidding.

A. THE EFFECT OF FISKER AND FREE LANCE-STAR

The facts of Fisker exemplify the current climate of distressed debt
investors attempting to extract value in bankruptcy. Hybrid Tech Holdings,
LLC purchased Fisker’s outstanding loan facility debt due to the
Department of Energy at roughly fifteen cents on the dollar.?*’ Sensing
inequity and undue pressure from Hybrid, Judge Kevin Gross invoked
section 363(k) to limit Hybrid’s credit bidding ability.*® The reasons he
cited for such action expanded the conventional interpretation of section
363(k). For example, he cited the debtors’ truncated timeline and
uncompromising attitude, the complete freezing of bidding, and the
uncertainty of Hybrid’s claim amount. Fisker represented the first attempt
of bankruptcy judges to combat inequity and so called “loan-to-own”
strategies.

The reasoning in Fisker gained momentum when the court in Free
Lance-Star also invoked section 363(k) to limit the secured creditor’s right

246. RadLAX Gateway Hotel, 132 S. Ct. at 2073.
247. Fisker, 510 B.R. at 57.
248. 1d. at 61.
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to credit bid.**® The Free Lance-Star court relied heavily on the concepts
originated in Fisker, even citing Fisker for the proposition that credit
bidding can be restricted in order to promote a competitive bidding
environment.”*®® Further, the court discussed at length what it considered
“inequitable” conduct by DSP, focusing on the negative impact of DSP’s
actions on the credit bid mechanism.®* Of note, however, is that Judge
Kevin Huennekens did not address whether other factors, such as a dispute
over the validity of the claim, were sufficient cause to limit credit
bidding.??

In both Fisker and Free Lance-Star, the secured creditors pursued
loan-to-own strategies and the courts found them to have engaged in
“inequitable conduct.” In Fisker, this meant trying to rush a private sale
and in Free Lance-Star, this meant trying to stretch its lien on the debtor’s
assets in bad faith. So, the question remains, how much weight does each
factor carry? Should investors purchasing secured debt of distressed firms
at discounted prices be concerned or will courts require more than just a
loan-to-own strategy to find cause sufficient to limit credit bidding rights?
Taken to its logical extreme, Fisker stands for the proposition that courts
may restrict credit bidding rights even without the presence of inequitable
conduct or a dispute as to the validity of a creditor’s lien or claim.
Unfortunately, any answers set forth at this point in time are merely
conjecture. Either uniformity in bankruptcy courts’ decisions or appellate
guidance is needed to settle the issue.

Even with the lack of decisive resolution, there are important
takeaways from both Fisker and Free Lance-Star. First, and most notably,
the holdings can be plausibly interpreted as bankruptcy courts’ reactions to
what they saw as inequitable loan-to-own strategies by influential investors
attempting to exert excessive control over debtors and extract substantial
value from the firm. With this in mind, investors who purchase secured
claims in distressed firms are well advised to be especially sensitive to how
the court perceives their role in the bankruptcy process. Specifically,
courts and committees of unsecured creditors will scrutinize investors’
influence on the debtor’s timeline and on the debtor’s ability to secure
financial advisors to aid it in obtaining the highest price in an auction.

Second, Fisker and Free Lance-Star will continue to be relied on by
parties in bankruptcy proceedings seeking to limit credit bidding rights.
This leverage may be tapered, however, by subsequent case law and by the

249. Free Lance-Star, 512 B.R. at 807.

250. 1d. at 808.

251. Id. at 806.

252. It was undisputed that DSP’s loan was secured by a lien on some of Free Lance-Star’s real and
personal property, but not on the assets in question.
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relatively sizable discretion that bankruptcy judges wield. Those holding
secured claims will be wise to holistically evaluate the judge’s perception
of their position in light of Fisker and Free Lance-Star when negotiating
with debtors. With the apparent judicial hostility towards loan-to-own
strategies, secured claimholders must adapt to the negative impact that
surely will follow the uncertainty created by these cases.

B. THE SIGNIFICANCE OF RML AND CHARLES STREET

RML and Charles Street add to the base built by Fisker and Free
Lance-Star. However, RML is distinguishable from both Fisker and Free
Lance-Star. In RML, there were no allegations or findings of inequitable
conduct by secured creditors. The RML court focused its analysis on this
principal of inequity, noting that credit bidding rights should only be
restricted “when equitable concerns give it cause” and that this event
should be the “extraordinary exception and not the norm.”*? It eventually
limited the contested portion of the claim, finding that a “bona fide” dispute
existed as to the extent of the claim.?*

The RML decision potentially departs from Fisker and Free Lance-
Star regarding the weight of credit bidding’s “chilling” effect on auctions.
The RML court plainly holds that “mere “chilling” of third party bids” will
not suffice as cause to limit credit bidding rights.”® In contrast, the Fisker
and Free Lance-Star courts included bid chilling in their justification for
limiting credit bidding. However, of note, the courts did not limit credit
bidding solely on the basis of bid chilling. In this regard, RML does not
directly conflict with Fisker and Free Lance-Star, but may indicate a
departure from their required level of evidence.

Unfortunately, the RML court left unclear whether its hostile attitude
toward limiting credit bidding rights should apply only under similar
situations or whether its logic was also intended to apply to situations in
which there was inequitable conduct. Regardless, the opinion is surely
influential in cases that do not include allegations or findings of inequitable
conduct.

The Charles Street reasoning sets forth a more traditional, pre-Fisker
case. There, the court refused to limit credit bidding except for a pre-
determined break-up fee agreed to with the stalking horse bidder. CSAME
attempted to take up the RML court’s logic by arguing that its objection
showed that the secured creditor’s claim is subject to a “bona fide” dispute,

253. RML Dev., 528 B.R. at 150.
254. In re RML Dev., Inc., 2 No. 13-29244, 2014 WL 3378578, at 12 (Bankr. W.D. Tenn. July 10,
2014).
255. 1d. at 14, n, 11.
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which created sufficient cause to deny the secured creditor’s right to credit
bid.?® In denying CSAME’s attempt to restrict the secured creditor’s
credit bid, the court observed that “CSAME does not dispute the validity of
the underlying loan agreements, the validity, perfection, or priority of
OneUnited’s mortgages, the amounts claimed to be due, or anything
intrinsic to either of OneUnited’s claims.”®" This suggests that the court
saw through CSAME’s veiled attempt to stifle credit bidding and,
upholding principles of equity, dismissed it as such.

The court in Charles Street expressly noted that it was not addressing
the “types of ‘cause’” at issue in Fisker. Thus, Charles Street stands to
support the proposition that although a dispute over the validity of a claim
or lien may constitute cause, veiled attempts to utilize counterclaims that
do not challenge the underlying claims as a defense to restrict credit
bidding will be struck down.

C. S0, WHERE DO WE STAND?

The question left open by Fisker and its progeny still is: How wide of
an interpretation will courts use in interpreting cause as sufficient grounds
to limit credit bidding? Under what circumstances will a court limit a
secured creditor’s right to credit bid? For example, could a mere showing
of a loan-to-own strategy that would depress the debtor’s ability to fetch
the highest price at an auction be sufficient?

No one has yet attempted to establish cause under section 363(k) by
showing that the secured claimant acquired the debt as part of a strategy to
acquire the firm or its assets. This, however, is a logical extension of the
case law. As long as it is profitable, secured creditors will continue to
make use of credit bidding as part of acquisition strategies. As a result,
bankruptcy courts will likely be asked to consider such contentions and set
firmer parameters defining what constitutes cause to restrict credit bidding.

If the judiciary continues to limit credit bidding for cause, purchasers
of secured claims of distressed companies may lose much of their incentive
for acquiring such debt. This alteration of claim purchasers’ incentive
structure will also impact secured creditors and debtors. Increased risk of
bankruptcy courts limiting credit bidding will drive down the price of
distressed companies’ outstanding claims. The extent to which secured
creditors may encounter difficulty selling debt that they own in distressed
companies is unclear. Should secured creditors experience increased
difficulty divesting their claims, debtors may gain leverage in negotiations

256. Charles St. African Methodist, 510 B.R. at 457.
257. 1d. at 458.
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with secured creditors. As a result, secured creditors may face additional
pressure to negotiate with the debtor to restructure their debt. These
negative effects caused by judicial uncertainty shift the negotiating clout
surrounding the bankruptcy process and must be carefully examined.

There is no definitive indication that the judiciary intends to use
section 363(K) to reduce secured creditors’ ability to acquire debtors’ assets
at depressed prices or to influence the bankruptcy process by way of credit
bidding.  Reduced secured creditor clout could increase values of
bankruptcy estates, which the judiciary holds as a fundamental goal of
bankruptcy law. If the courts intend to find a solution to the issues
surrounding credit bidding, they must resolve the uncertainty.

There is no consensus manner to remedy this issue to be found in the
dearth of academic literature surrounding credit bidding.”® However, what
these writings do agree on is that Fisker and its progeny could have serious
implications on future auctions and more generally on the market for
secured claims of distressed companies.?®

Secured creditors seeking to avoid limitations of their ability to credit
bid must be aware of the perception they now carry and the potentially
associated tradeoffs. The days of pressuring debtors into a hasty,
conclusive sale and having unlimited credit bidding power may be over.
Instead, secured creditors must be prepared for a world in which judges
scrutinize interactions and encourage competitive auction processes
conducted on lenient timetables as the dominant method of selling the
assets of distressed firms in bankruptcy.

D. APATH FORWARD

In the vast majority of cases, courts should permit secured creditors to
credit bid the full value of their secured claim. However, in limited
circumstances, courts may appropriately limit secured creditors’ right to
credit bit for cause under section 363(k) to the creditors’ basis in the
secured claim. Such limited circumstances include special situations in
which the bankruptcy court either reasonably seeks to avoid inequitable
conduct by secured creditors or must act to prevent unreasonable bid
chilling. This proposal aims to strike a balance between secured creditors’

258. However, the American Bankruptcy Institute recently published a book. PAUL R. HAGE ET AL.,
supra note 244.

259. See supra note 192; Kobi Kastiel, Two New Cases Cast a Shadow Over Credit Bidding, HARV.
L. ScH. F. oN CORP. GOVERNANCE AND FIN. REG. (July 13, 2014), https://corpgov.law.harvard.
edu/2014/07/13/two-new-cases-cast-a-shadow-over-credit-bidding/; Adam C. Harris et al., Credit Bid
Buyers Beware: Delaware Bankruptcy Court Caps Credit Bid, SCHULTE ROTH & ZABEL LLP,
RESOURCES (Jan. 24, 2014), http://www.srz.com/Credit_Bid_Buyers_ Beware_Delaware_Bankruptcy
Court_Caps_Credit_Bid/.
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right to protect the value of their claim and bankruptcy law’s goal of
maximizing the value of debtors’ estates.

In the limited circumstances where courts appropriately cap credit
bidding, the secured creditors’ basis in his claim is an appropriate cap.
Two primary assertions underpin this principle. First, section 363 seeks to
avoid the difficulties and inefficiencies involved in judicial valuation of
collateral. Instead, courts prefer deferring to a free market sale to value
assets.”® Implicit in this notion is that a free market sale must be
referenced in order to avoid conducting a judicial valuation of collateral. In
the context of a secured creditor planning a credit bid, the most recent sale
prior to a bankruptcy auction is typically the acquisition of secured claims.
The price paid for these secured claims is thus the best representation of
value that courts have to reference.

Second, capping the right to credit bid at secured creditors’ basis in
the claim will, to a large extent, prevent bid chilling and inequitable
conduct. If outside market participants do not face a credit bid representing
claims exceeding the value of the collateral, they are more likely to invest
the time and money to conduct due diligence and potentially submit a bid.
Further, capping credit bidding at secured creditors’ basis reduces the clout
that secured creditors wield in negotiations. If a debtor believes that an
auction will yield a third party bid greater than the value of a secured
creditor’s basis in his claim, it will be less likely to agree to inequitable
arrangements with the secured creditor prior to the auction. This
mechanism allows debtors to avoid, for example, pressured sales to secured
creditors on contracted timelines.

When evaluating proposed credit bidding arrangements, courts’ focus
should be on equity. Thus, unusual circumstances where equity so
demands are appropriate situations in which to limit credit bidding.
Blanket prohibitions on secured creditors’ right to credit bid are improper.
Rather, courts may find limiting credit bids to the claimholder’s basis to be
a justifiable cap. This cap both protects bankruptcy estates from improper
bid chilling and inequitable conduct by secured creditors and assures
secured creditors the right to credit bid a reasonable amount of their claims.

To the extent that courts invoke section 363(k) to limit the right to
credit bid in order to avoid undue influence, they must draw a boundary
indicating a zone of permissible activities for secured creditors to operate
within. The legal field of lender liability provides guidance on this issue.
In In re Radnor Holdings Corp.,?* the court concluded that the overarching
inquiry in a recharacterization of debt to equity is the intent of the parties.

260. SubMicron Systems, 432 F.3d at 461.
261. In re Radnor Holdings Corp., 353 B.R. 820 (2006).
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Although | disagree with this conclusion, the court correctly emphasized
that no “mechanistic” approach would suffice and a “common sense
evaluation of the facts and circumstances surrounding a transaction” must
be applied.?®® In the context of assessing undue influence by secured
creditors, this evaluation includes consideration of the bargaining positions
of each party, availability of outside options, control that the secured
creditor maintains over the day-to-day operations of the debtor, the secured
creditor’s control of the debtor’s board of directors, and the economic
reality of the surrounding circumstances. In limited circumstances, these
factors may suggest that a cap on credit bidding is appropriate.

V1. CONCLUSION

With secured creditors hugely profiting from acquisition strategies
utilizing credit bidding, they will expectedly continue to push the
boundaries of the law. As a result, bankruptcy courts will likely be
increasingly called upon to consider objections to bidding procedures.
While the traditional method of challenging the validity or priority of the
underlying claim will persist, use of the “for cause” exception embodied in
section 363(K) of the Code will continue to garner increased attention. The
arguments for what constitutes “cause” will expand and courts will likely
be compelled to set parameters. At this time, the extent to which courts
will limit credit biding “for cause” remains unclear. Whether or not courts
continue to expand the “for cause” exception in the long term, the current
climate of uncertainty will continue to produce negative effects in the
market for secured claims of distressed companies. As a result of the
negative externalities associated with such unfettered uncertainty, we are
likely to see forthcoming appellate guidance and potentially Supreme Court
review of the issue.

262. Radnor Holdings, 353 B.R.at 840.
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The Restatement (Fourth) of Foreign
Relations Law: Discouraging State Courts
From Recognizing Foreign-Country Money
Judgments in Absence of Debtor’s Assets

Debashish Bakshi”
I. INTRODUCTION

On July 27, 2010, Her Majesty’s High Court of Justice in England
ruled that a Saudi Arabian conglomerate had defaulted on certain loans
borrowed from an Emirati commercial bank."! To remedy this breach of
contract, the English court awarded the bank costs and damages that
ultimately exceeded forty million dollars.? In August 2011, the bank
moved to “domesticate”® the English judgment in New York — a state in
which the Saudi company did no business. Over the Saudi company’s
objections, a trial court recognized the English judgment and an appellate
panel affirmed the decision unanimously.* At this point, civil procedure
enthusiasts should be scratching their heads: How could a judge in Lower
Manhattan have any power over a Middle Eastern entity that had no
meaningful connection to the Empire State?

To curtail overextension by state tribunals, the Due Process Clause of
the Fourteenth Amendment limits a court’s exercise of power over

* J.D. Candidate 2016, University of California, Hastings College of the Law. B.A. 2010,
Stanford University. A special thank you to Professor William S. Dodge, who currently serves as Co-
Reporter for the American Law Institute’s Restatement (Fourth) of Foreign Relations Law:
Jurisdiction; this Note would not have been possible without his guidance, feedback, and eternal
patience. For their considerable effort and assistance, | also thank all staff at Hastings Business Law
Journal. This Note is dedicated to my parents, Mrinal Kanti Bakshi and Aparna Bakshi.

1. Abu Dhabi Commercial Bank PJSC v. Saad Trading, Contracting & Fin. Servs. Co., 986
N.Y.S.2d 454, 454 (App. Div. 2014).

2. 1d.

3. Domestication (or “recognition”) is the process of “turn[ing] a judgment from a U.S. federal
court, a judgment from a court in another state, or a judgment from another country into an enforceable
[forum] state judgment.” MIKE ENGLEHART, PROCEDURE FOR ENFORCING FOREIGN STATE, FEDERAL,
AND FOREIGN COUNTRY JUDGMENTS IN TEXAS, RENEWAL OF TEXAS JUDGMENTS, AND REVIVAL OF
DORMANT TEXAS JUDGMENTS: FOUNDATIONS AND RECENT CASE LAwW 2 (2009), available at
http://www.jdsupra.com/legalnews/procedure-for-enforcing-foreign-state-f-69507/.

4. Abu Dhabi Commercial Bank, 986 N.Y.S.2d at 457-58.
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nonresident defendants.” To satisfy personal jurisdiction, defendants must
have sufficient contacts, ties, or relations with the forum state® such that it
would be fair and reasonable to compel them to participate in and respond
to the action against them.” Furthermore, in Shaffer v. Heitner,” the
Supreme Court declared that the mere presence of a defendant’s property in
a given state is an insufficient basis for personal jurisdiction if the property
is unrelated to the underlying claim.” Nevertheless, the Court suggested in
dicta that in a state where a defendant holds assets, a court may enforce a
valid out-of-state judgment regardless of the court’s jurisdiction as to the
original claim.’® The process of satisfying an out-of-state money judgment,
however, involves two distinct and independent steps: recognition and
enforcement.™*  Furthermore, parties may seek recognition for purposes
other than enforcement in the recognizing jurisdiction.”> But the Court in
Shaffer did not address whether courts must have personal jurisdiction over
judgment debtors if creditors merely seek to domesticate a judgment
separately from an enforcement action.*®

The Note proceeds in three parts. Part Il begins by discussing state
mechanisms of recognition and enforcement. Part Il then surveys state
court interpretations of Shaffer’s Footnote 36 and resolves the apparent
discrepancy in recent cases concerning the absence of assets. Finally, in
Part IV, this Note evaluates the American Law Institute’s (“ALI") tentative
language on this issue and explores why it is a necessary piece of reform in
U.S. foreign relations law. If a state court does not otherwise have personal
jurisdiction over a debtor, the court should decline to recognize foreign-
country money judgments in the absence of the debtor’s assets. Given the
complexity of the foreign-country judgment recognition process and its
subsequent effect on a debtor’s rights, a judgment debtor should not have to
appear and dispute recognition in any jurisdiction in which they have
neither property nor meaningful contacts.

5. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980).

6. 1d. at 294 (citing Int’l Shoe Co. v. State of Wash., 326 U.S. 310, 319 (1945)).
7. 1d. at 292 (citing Int’l Shoe, 326 U.S. at 316).

8. Shaffer v. Heitner, 433 U.S. 186 (1977).

9. Id. at 209.

10. Seeid. at 210 n. 36. The Court reasoned that applying strict International Shoe requirements to
the enforcing jurisdiction would allow a judgment debtor to easily skirt their obligations by transferring
their assets to a state with which they had insufficient minimum contacts. See id. at 210.

11. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW: JURISDICTION & JUDGMENTS § 481
cmt. b (1987) (“Recognition and enforcement distinguished.”). Out-of-state judgments addressed in
this Note are limited to decisions where the remedy is money (hence “money judgments™) as opposed to
equitable relief. A successful claimant seeking to domesticate the out-of-state decision is therefore the
“judgment creditor” and accordingly the unsuccessful party is the “judgment debtor.”

12. 1d.

13. See generally Shaffer, 433 U.S. at 186.



Winter 2016 FOREIGN-COUNTRY MONEY JUDGMENTS 283

Il. MECHANISMS OF RECOGNIZING OUT-OF-STATE
JUDGMENTS.

In addition to adjudicating domestic disputes, courts in the United
States may recognize and enforce out-of-state judgments. For example,
state courts routinely recognize money judgments rendered in other states™*
(“sister-state” judgments) or nations™ (“foreign-country” judgments). As
discussed below, courts often conflate recognition with enforcement.
Furthermore, courts sometimes treat foreign-country judgments in the same
manner as sister-state decisions. Unfortunately, courts’ failure to
distinguish these distinct and meaningful categories has led to unnecessary
discord, confusion, and unfairness.

A. THE INDEPENDENT PROCESSES OF RECOGNITION AND ENFORCEMENT

Recognition is the domestication of an out-of-state judgment such that
it has the same effect as any local judgment.® Enforcement, on the other
hand, is the satisfaction of a judgment debt.!” Although procedures and
collection mechanisms may vary from state to state, the process of
enforcement typically involves serving “information” subpoenas to locate
and identify property,'® liens to secure an interest in the property,*®
restraining notices to “freeze” bank accounts, and writs of execution to
seize and transfer assets.?!

14. See U.S. CONSsT. art. 1V, § 1 (“Full faith and credit shall be given in each state to the public
acts, records, and judicial proceedings of every other state. And the Congress may by general laws
prescribe the manner in which such acts, records, and proceedings shall be proved, and the effect
thereof.”). Common examples include “deadbeat parent” cases where state courts recognize out-of-
state divorce decrees. Once the divorce is domesticated, the out-of-state parent can take enforcement
actions to collect money to satisfy unpaid alimony and child support payments.

15. See RESTATEMENT, supra note 11, at § 481(1) (“[A] final judgment of a court of a foreign state
granting or denying recovery of a sum of money, establishing or confirming the status of a person, or
determining interests in property, is conclusive between the parties, and is entitled to recognition in
courts in the United States.”).

16. RESTATEMENT, supra note 11, at § 481 cmt. b (“Effect of foreign judgment.”).

17. RESTATEMENT, supra note 11, at § 481 cmt. g (“Proceedings to enforce foreign judgments in
the United States.”).

18. See JAMES J. BROWN, JUDGMENT ENFORCEMENT § 3.01 (“The objective of postjudgment
discovery is to determine whether the debtor has assets or whether there may be methods for collecting
assets from third parties as a result of their relationship with the debtor.”).

19. See id. at § 12.07 (“The judgment creditor may place a lien on the judgment debtor’s real or
personal property in order to secure the judgment.”).

20. See id. at § 15.05 (“Most commonly, restraining notices are served upon local banking
branches or financial institutions in an effort to restrain the funds in the bank account, so that the funds
can be executed upon.”).

21. See id. (“[A]ll property that is subject to enforcement of a money judgment is subject to levy
under a writ of execution to satisfy a money judgment.”).
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Judgment creditors primarily seek recognition to enforce a money
judgment where the judgment debtors’ assets are beyond the reach of the
court rendering the original judgment. Specifically, a creditor will seek
recognition to satisfy a debt where the assets are present in the recognizing
state. Alternatively, a creditor can pursue domestication in a given state
and then leverage the newly recognized judgment to seek enforcement in
yet another state?? or country.”® Enforcement, however, is not the only
reason to seek recognition.”  Either party, for example, may seek
recognition for res judicata or collateral estoppel purposes to preclude
relitigation of claims and issues resolved in the original out-of-state
judgment.?®

B. STATUTORY FRAMEWORKS FOR RECOGNITION AND CORRESPONDING
SCRUTINY OF COURTS RENDERING ORIGINAL JUDGMENT

Although courts may recognize both sister-state and foreign-country
judgments, states apply more rigorous procedures to the latter. The
respective mechanisms of domestication reflect the fundamental
differences between the two types of out-of-state judgments.

1. Sister-State Judgments

Courts afford sister-state judgments considerable deference on
constitutional, practical, and cultural grounds. First, and most importantly,
the Full Faith and Credit Clause requires states to respect the “judicial
proceedings of every other state.”®® Second, given the ease of mobility
within the United States, skeptical treatment of sister-state judgments

22. See ROBERT E. LUTZ, A LAWYER’S HANDBOOK FOR ENFORCING FOREIGN JUDGMENTS IN THE
UNITED STATES AND ABROAD 29 (2007) (“If circumstances in the state where you are ultimately
seeking conversion do not favor recognition, an alternative strategy . . . is to seek a judgment in another
state under that state’s foreign country judgments recognition procedures, and then establish the
recognized judgment in your state as a sister-state judgment.”).  State courts, however, are split on
whether foreign judgments recognized by other states are entitled to full faith and credit. Compare
Standard Chartered Bank v. Ahmad Hamad Al Gosaibi, 99 A.3d 936 (Pa. Super. Ct. Aug. 20, 2014)
(affording full faith and credit to Bahraini judgment domesticated in New York) with Ahmad Hamad Al
Gosaibi & Bros. Co. v. Standard Chartered Bank, No. 13-CV-1415, 2014 WL 4356135 (D.C. Ct. App.
Sept. 4, 2014) (declining to afford full faith and credit to the same domesticated judgment). The ALI’s
tentative draft Restatement takes the position that U.S. judgments recognizing foreign judgments are not
entitled to full faith and credit. See RESTATEMENT (FOURTH) § 401 cmt g.

23. See, e.g., Electrolines, Inc. v. Prudential Assurance Co., Ltd., 260 Mich. App. 144, 148 (2003)
(seeking recognition of Liberian judgment in Michigan to ultimately enforce against defendant’s assets
in England).

24. See RESTATEMENT, supra note 11, at § 481 cmt. b (“Effect of foreign judgment.”).

25. Seeid.

26. U.S.CoNsT. art. IV, § 1.
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would frustrate the enforcement of judgments.”’ Third, state courts are
generally rooted in the same legal customs and traditions and thus a judge
is less likely to second-guess the propriety of a sister-state judgment.

Nearly all U.S. states and territories have adopted a straightforward
administrative process to domesticate sister-state judgments without having
to bring a new common law action.”® The Enforcement Act enables
recognition by simply having the party seeking enforcement of the
judgment file the judgment with the court? and provide notice to the
judgment debtor.*® Under the Enforcement Act, a debtor may request a
stay in recognition proceedings upon a showing of appeal.* A debtor may
also challenge the personal jurisdiction of the court rendering the original
judgment, but may not relitigate the underlying claim. In the sister-state
context, however, the burden is on the debtor to raise and demonstrate lack
of personal jurisdiction.® In other words, the original court’s power over
the judgment debtor is a rebuttable presumption. In sum, courts seem to
recognize sister-state judgments without much scrutiny.

2. Foreign Country Judgments

Unlike sister-state judgments, state courts examine foreign-country
judgments more closely. This is due in part to the fact that state judges are
less familiar with legal systems outside of the United States and that the
Full Faith and Credit Clause applies to other states in the union, not other
countries. In Hilton v. Guyot, the Supreme Court identified several
grounds for declining to recognize foreign judgments, including the foreign
court’s lack of jurisdiction, inadequate process, and fraud.** Following
Hilton, most state courts recognized and enforced foreign country

27. C.f. UNIF. ENFORCEMENT OF FOREIGN JUDGMENTS ACT eds. notes (1948) (revised 1964) (“The
mobility, today, of both persons and property is such that existing procedure for the enforcement of
judgments in those cases where the judgment debtor has removed himself and his property from the
state in which the judgment was rendered, is inadequate.”).

28. See generally REVISED UNIF. ENFORCEMENT OF FOREIGN JUDGMENTS ACT (1964)
(“Enforcement Act”). Although the Enforcement Act discusses the “enforcement” of “foreign
judgments,” the statute in fact speaks to the recognition of sister-state judgments rather than the
satisfaction of foreign-country judgments. See id.

29. Seeid.at§ 2.

30. Seeid. at § 3.

31. Seeid. at §4.

32. See Law Firm of Paul L. Erickson, P.A. v. Boykin, 681 S.E.2d 575, 579 (S.C. 2009) (holding
South Carolina Enforcement Act provision unconstitutional for placing burden on creditor).

33. Hilton v. Guyot, 159 U.S. 113 (1895); see also Cedric C. Chao & Christine S. Neuhoff,
Enforcement and Recognition of Foreign Judgments in United States Courts: A Practical Perspective,
29 PEPP. L. REV. 147, 150 (2001) (noting how courts in common law jurisdictions have followed Hilton
criteria except for the Court’s “reciprocity” requirement).
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judgments based on the common law principle of the “comity of nations.”*

A clear majority of states, however, have now standardized the process of
recognition (and grounds for nonrecognition) by adopting one of two
uniform acts that codified the common law of recognizing foreign-country
judgments.®

The Recognition Act allows a state court to recognize foreign
judgments once they are final and conclusive.®®  Furthermore, the
Recognition Act forbids recognition where the foreign country’s judiciary
system does not provide impartial tribunals.®” The Recognition Act also
prohibits state courts from recognizing foreign debt judgments where the
foreign court lacked personal® or subject-matter jurisdiction.*® The
Recognition Act then provides several grounds for the court to refuse
recognition at the court’s discretion.”’> In contrast to Enforcement Act
plaintiffs, judgment creditors under the Recognition Act have the burden of
demonstrating the foreign country judgment is entitled to recognition.*
This includes demonstrating that the foreign court had personal jurisdiction
over the debtor.”? In testing the personal jurisdiction of the original court,
U.S. courts have generally applied International Shoe standards rather than
the foreign judiciary’s own procedural requirements.”® Given the purposes
and criteria of the Recognition Act, state courts do not (or rather should
not) treat the recognition of foreign country judgments as readily — and
with as little scrutiny — as they do for sister-state judgments under the
Enforcement Act.

34. Hilton, 159 U.S. at 113; Comity of nations “is the recognition which one nation allows within
its territory to the legislative, executive or judicial acts of another nation, having due regard both to
international duty and convenience, and to the rights of its own citizens, or of other persons who are
under the protection of its laws.” 1d. at 164.

35. See UNIF. FOREIGN-COUNTRY MONEY-JUDGMENTS RECOGNITION ACT (2005) [herinafter
“Recognition Act”].

36. Id. at § 2 (“Applicability).

37. Id. at § 4(a)(1).

38. Id. at § 4(a)(2).

39. Id. at § 4(a)(3).

40. Id. at § 4(b). These grounds include circumstances where the debtor did not receive adequate
notice of the foreign court proceedings, the judgment was obtained by fraud, the underlying claim is
repugnant to state public policy, the judgment conflicts with another final and conclusive judgment, the
foreign court proceedings were contrary to an agreement between parties, or the foreign court was a
“seriously inconvenient forum.” Id.

41. See, e.g., Abu Dhabi Commercial Bank, 986 N.Y.S.2d at 457-58 (“[T]he legislature reasonably
placed the burden on the proponent of a foreign judgment of showing that the foreign court was
impartial and followed basic principles of due process.”).

42. See Recognition Act 88 4(a)(2), 5.

43. See, e.g., de la Mata v. Am. Life Ins. Co., 771 F. Supp. 1375, 1383-84 (D. Del. 1991) affd,
961 F.2d 208 (3d Cir. 1992); Koster v. Automark Indus., Inc., 640 F.2d 77, 79 (7th Cir. 1981).
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I1l. PERSONAL JURISDICTION OF COURTS RECOGNIZING
JUDGMENT

Shaffer v. Heitner foreclosed the exercise of quasi in rem jurisdiction
in cases where the defendant’s in-state property was unrelated to the out-of-
state claim.** The Shaffer Court, however, suggested in Footnote 36 that a
state court need not have jurisdiction over a judgment debtor when
enforcing a sister-state money judgment against the debtor’s assets:

Once it has been determined by a court of competent
jurisdiction that the defendant is a debtor of the plaintiff,
there would seem to be no unfairness in allowing an action
to realize on that debt in a State where the defendant has
property, whether or not that State would have jurisdiction to
determine the existence of the debt as an original matter.*

The Court explained that a debtor should not be able to “avoid paying
his obligations by removing his property to a state in which his creditor
cannot obtain personal jurisdiction over him.”* The Court further noted
that “[t]he Full Faith and Credit Clause . . . makes the valid in personam
judgment of one State enforceable in all other States.”’

Shaffer’s Footnote 36 was the Supreme Court’s last word on whether
courts recognizing or enforcing out-of-state money judgments require
personal jurisdiction over debtors.*® Furthermore, state-based Recognition
Acts are silent on this issue.*® Finally, Congress has not passed any statutes
that could address the question by federalizing the recognition process. As
a result, state court opinions best indicate the state of the law and its
trajectory.*

Over the past thirty-nine years since Shaffer, state courts across the
country have cited to and interpreted Footnote 36 to determine personal
jurisdiction requirements over non-resident judgment debtors. Indeed,
courts have discussed Foothote 36 in recognition and enforcement

44. See Shaffer, 433 U.S. at 209.

45, Shaffer, 433. U.S. at 210, n.36 (“Footnote 36”).

46. See id. at 210.

47. 1d.

48. See, e.g., Abu Dhabi Commercial Bank, 986 N.Y.S.2d at 458-59 (referring to Shaffer alone for
guidance from the U.S. Supreme Court).

49. See generally supra note 35.

50. Federal courts sometimes recognize and enforce foreign country judgments, but typically when
sitting in diversity and thus applying state domestication laws. Despite calls to nationalize the treatment
of foreign country judgments, no federal laws preempt state recognition and enforcement procedures.
On the other hand, district courts have exclusive jurisdiction to evaluate and domesticate international
arbitral awards under the Federal Arbitration Act. See 22 U.S.C.A. § 290k-11(2) (West).
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proceedings concerning both sister-state and foreign-country judgments.
A. FOOTNOTE 36 IN ENFORCEMENT PROCEEDINGS

Consistent with Footnote 36, courts agree that they need not have
personal jurisdiction over debtors to enforce judgments against out-of-state
judgment debtors.®® The debtor, however, must still possess property in-
state to satisfy Due Process. In the few cases where the presence of the
debtor’s domestic assets were contested, courts have understandably
disfavored enforcement where the creditor has failed to identify said
assets.> Courts have held this position in cases involving not only sister-
state decisions, but also foreign country judgments.®® Moreover, no court
has held that a creditor may initiate enforcement proceedings in the absence
of property. Intuitively, permitting enforcement would be impractical,
unfair, and illogical where there is simply no debtor property to identify,
seize, and transfer. The consensus with respect to enforcement, however,
stands in contrast to the apparent discord among state courts regarding the
need for personal jurisdiction in recognition proceedings.

B. FOOTNOTE 36 IN RECOGNITION PROCEEDINGS

Given that most creditors seek recognition to quickly enforce against
debtor’s identifiable assets in the same jurisdiction, few Footnote 36 cases
have specifically addressed recognition independently of enforcement.®
Furthermore, only New York,™ Texas,® and Michigan®’ courts have

51. See, e.g., Arbor Farms, LLC v. GeoStar Corp., 314911, 2014 WL 2197846, at *3-5 (Mich. Ct.
App. May 27, 2014); Koh v. Inno-Pac. Holdings, Ltd., 54 P.3d 1270, 1272-73 (Wash. App. 2002);
Kingsland Holding, Inc. v. Bracco, No. CIV. A. 14817, 1996 WL 104257 (Del. Ch. Mar. 5, 1996);
UMS Partners, Ltd. v. Jackson, 94J-12-159H-17-076, 1995 WL 413395 (Del. Sup. Ct. June 15, 1995);
Tabet v. Tabet, 644 So. 2d 557, 559 (Fla. Dist. Ct. App. 1994); Gwinnett Prop., N.V. v. GH Montage
GmbH, 215 Ga. App. 889, 895 (1994); Sagona v. Doty, 25 Va. Cir. 529 (1991); First v. State, Dep’t of
Soc. & Rehab. Servs. ex rel. LaRoche, 247 Mont. 465, 474-75 (1991); Ruiz v. Lloses, 559 A.2d 866,
867-68 (N.J. App. Div. 1989); Fraser v. Littlejohn, 96 N.C. App. 377, 379-81 (1989); see also Joseph
E. Neuhaus, Current Issues in the Enforcement of International Arbitration Awards, 36 U. MIAMI
INTER-AM. L. REV. 23, 29 (2004) (collecting cases to support proposition that “[a]fter Shaffer, state
courts throughout the country have regularly applied ‘quasi in rem’ jurisdiction in cases seeking to
enforce foreign-state judgments, without imposing any requirement that the property be related to the
subject matter of the dispute”).

52. See, e.g., Williamson v. Williamson, 275 S.E.2d 42, 43 (1981) (federal courts have also applied
this rationale when declining to enforce international arbitral awards). See, e.g., Glencore Grain
Rotterdam B.V. v. Shivnath Rai Harnarain Co., 284 F.3d 1114, 1127-28 (9th Cir. 2002); accord
Cargnani v. Pewag Austria G.m.b.H., No. CIV. S-05-0133 WBSJF, 2007 WL 415992 (E.D. Cal. Feb. 5,
2007).

53. See generally supra note 52.

54. See, e.g., Pure Fishing, Inc. v. Silver Star Co., 202 F. Supp. 2d 905, 910 (N.D. lowa 2002).

55. Lenchyshyn v. Pelko Elec., Inc., 281 A.D.2d 42, 47-50 (N.Y. App. Div. 2001).

56. Haaksman v. Diamond Offshore (Bermuda), Ltd., 260 S.W.3d 476, 480 (Tex. App. 2008).
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addressed their own personal jurisdiction in the context of recognizing
foreign-country judgments. New York and Texas have taken the position
that in-state assets are not required for pure recognition purposes. On the
other hand, the ALI’s draft Restatement (Fourth) on Foreign Relations Law
interprets Michigan’s position in Electrolines, Inc. v. Prudential Assurance
Co. as requiring such assets for recognition, and is therefore in conflict
with New York’s decision in Lenchyshyn v. Pelko Electric and its progeny.
Upon closer review, however, the court’s holding in Electrolines concerned
enforcement rather than recognition alone and thus does not stand for
anything more than the uncontroversial position that in-state assets are a
prerequisite to enforcement.

1. Lenchyshyn and Abu Dhabi.

New York courts have held that personal jurisdiction over a debtor is
not required to recognize a foreign-country judgment.®® In Lenchyshyn —
the first case in the United States addressing this issue — Michael
Lenchyshyn sought both recognition and enforcement of a Canadian money
judgment resulting from his intellectual property claims against Pelko
Electric, Inc.® Upon service of process, Pelko unsuccessfully moved to
dismiss for lack of personal jurisdiction, claiming that the company had no
presence or business in New York.” Lenchyshyn, on the other hand,
argued Pelko had a “jurisdictional nexus” with New York based on
allegations of hidden funds and significant commercial activity.*

Affirming on appeal, the Lenchyshyn court held that neither the U.S.
Constitution nor New York law required a “jurisdictional basis” for
recognizing foreign-country judgments.®? First, the court determined that
while New York’s version of the Recognition Act had several enumerated
bases for non-recognition, the personal jurisdiction of the New York court
recognizing the judgment is not one of them and its absence was a “telling
omission.”®® Second, citing Footnote 36, the court concluded that personal
jurisdiction was not required by the Due Process clause for recognition
purposes.®*  Third, the court did not believe the procedural differences
between the Recognition and Enforcement Acts implied *“additional
jurisdictional requirements to be satisfied in proceedings to obtain

57. Electrolines, Inc. v. Prudential Assurance Co., 677 N.W.2d 874, 883-85 (Mich. App. 2003).
58. Abu Dhabi Commercial Bank, 986 N.Y.S.2d at 454; Lenchyshyn, 281 A.D.2d at 47-50.

59. Lenchyshyn, 281 A.D.2d at 43.

60. Id. at 44.

61. Id. at 44-45.

62. Id. at 47.

63. Id. at 48-49.

64. 1d. at 47-48.



290 HASTINGS BUSINESS LAW JOURNAL Vol. 12:2

recognition.”® While acknowledging the formality and complexity of

domesticating foreign-country judgments, the court decided that
Recognition Act requirements “should not be viewed as allowing the
judgment debtor to raise nonstatutory obstacles to recognition of the
foreign-country money judgment.”®

Fourth, characterizing the recognition process as a “ministerial
function,” the court surmised that imposing additional personal jurisdiction
requirements would be unfair and impractical for creditors because “[m]ost
devices for the enforcement of money judgments operate in rem against the
real or personal property of the judgment debtor, or in personam against
third parties, such as banks, investment firms, employers, or other third-
party garnishees, obligors or debtors of the judgment debtor.”®’ Fifth, the
court deemed Lenchyshyn had sufficiently alleged Pelko’s New York
assets and that “[s]uch assets and/or debts would have a New York situs,
which is all that is required to subject them to levy or restraint here as a
means of enforcing the domesticated Ontario judgment.”® Finally, the
Lenchyshyn court opined that even in the absence of assets, courts should
recognize judgments to allow creditors to enforce against later-acquired

property;

[m]oreover, even if defendants do not presently have assets
in New York, plaintiffs nevertheless should be granted
recognition of the foreign country money judgment pursuant
to CPLR article 53, and thereby should have the opportunity
to pursue all such enforcement steps in futuro, whenever it
might appear that defendants are maintaining assets in New
York, including at any time during the initial life of the
domesticated Ontario money judgment or any subsequent
renewal period.”

Lenchyshyn therefore required domestic assets for enforcement of
foreign-country judgments, but opened the door to the possibility of
recognition in absence of such assets.

In 2014, a New York court applied Lenchyshyn to affirm recognition
of a forty-million dollar English judgment, despite debtor’s lack of in-state
property.”” As in Lenchyshyn, the court in Abu Dhabi Commercial Bank

65. Lenchyshyn, 281 A.D.2d at 49.

66. Id.

67. Id. at 49-50.

68. Id. at 50.

69. Id.

70. Abu Dhabi Commercial Bank, 986 N.Y.S.2d at 454-55.
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PJSC v. Saad Trading, Contr. & Fin. Servs. Co expressly rejected debtor’s
contention that the stricter requirements of foreign-country recognition
implied jurisdictional requirements beyond those specified in the
Recognition Act.”* The court further stated that because “[New York’s
rules of civil procedure] and the English court are already protecting the
defendant’s due process rights, including personal jurisdiction, the court
charged with recognition and enforcement should not be required to grant
further protection during a ministerial enforcement action.””® Lastly, in a
reference to Footnote 36, the Abu Dhabi court believed “[t]here is no
unfairness to the defendant if the plaintiff obtains an order in New York
recognizing the foreign judgment, which can then be enforced if the
defendant is found to have, or later brings, property into the State.””* New
York has therefore established itself as a permissive arena for judgment
creditors strategically seeking recognition without the prospect of
immediate enforcement.”

2. The Electrolines-Haaksman “Disagreement”

Declining to follow Abu Dhabi, Michigan courts require jurisdiction
over debtors or their property to domesticate foreign country judgments.”
In Electrolines, Electrolines, Inc. sought recognition of a Liberian
judgment against several European insurance companies, with the ulterior
motive of ultimately seizing defendants’ assets in the United Kingdom.”
Among other reasons, the trial court found in summary disposition that the
court’s personal jurisdiction over the insurance companies was irrelevant to
Recognition Act proceedings.”’

Reversing on appeal, the Electrolines court held creditors must
demonstrate personal jurisdiction because the entry of judgment is
governed by the Enforcement Act and therefore constitutes an enforcement
action.”®  Furthermore, by examining the language of the creditor’s
complaint and other filings, the court believed Electrolines sought not just

71. Abu Dhabi Commercial Bank, 986 N.Y.S.2d at 455.

72. 1d. at 458.

73. 1d. (citation omitted).

74. C.f. CIBC Mellon Trust Co. v. Mora Hotel Corp. N.V., 100 N.Y.2d 215, 221 (2003) (“New
York has traditionally been a generous forum in which to enforce judgments for money damages
rendered by foreign courts”). New York becomes an even more attractive venue for judgment creditors
when considering that a New York court may compel a bank within their jurisdiction to deliver the
judgment debtor’s out-of-state assets. Koehler v. Bank of Bermuda Ltd., 12 N.Y.3d 533, 536 (2009).

75. Electrolines, 677 N.W.2d at 880.

76. 1d. at 877-78. This lawsuit arose from an insurance claim filed by Electrolines, Inc., for
property damage resulting from a fire at its store and factory in Monrovia, Liberia. See id.

77. 1d. at 877.

78. 1d. at 882.
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recognition, but also enforcement.” The Electrolines court also reasoned
that in “establish[ing] that personal jurisdiction is not a prerequisite to its
recognition and enforcement action,” the “holding of Lenchyshyn is helpful
only where a party demonstrates that property of the judgment debtor is
located within the jurisdiction of the court.”®® The court also stated:

However, plaintiff overlooks that the judgment debtors in
Lenchyshyn had assets in the enforcing state, to wit, bank
accounts in Buffalo, New York, and a New York corporation
where one of the defendants was a principal. Although the
Lenchyshyn court concluded that personal jurisdiction was
not required, the Lenchyshyn court acquired jurisdiction
because the defendants had property in New York. Indeed,
the Lenchyshyn court concluded that “[a]t bottom,
defendants take the illogical and inequitable position that a
judgment debtor’s New York assets should be immune from
execution or restraint so long as the judgment debtor absents
himself from New York . . . .” Thus, the holding of
Lenchyshyn is helpful only where a party demonstrates that
property of the judgment debtor is located within the
jurisdiction of the court.®

Holding that the creditor had failed to demonstrate the Michigan trial
court’s personal jurisdiction over the debtors, Electrolines reversed the
lower court’s order.®?

Texas courts, on the other hand, have followed Lenchyshyn to
recognize foreign-country money judgments despite the absence of debtor
assets.®* In Haaksman v. Diamond Offshore (Bermuda), Ltd., creditors
sought recognition of a Dutch judgment against their former employer,
Diamond Offshore (Bermuda), Ltd. (“Diamond Bermuda™).®* In response,
Diamond Bermuda contested the trial court’s personal jurisdiction by filing
for a special appearance and moving for nonrecognition.®® Although
creditors asserted Diamond Bermuda was subject to general jurisdiction
due to their contacts with the state, the trial court nevertheless granted
special appearance.’® Reversing on appeal, the Haaksman court rejected

79. Electrolines, 677 N.W.2d at 883-84.
80. Id. at 885.

81. Electrolines, 677 N.W.2d at 877.
82. Id. at 889.

83. Haaksman, 260 S.W.3d at 480.

84. Id. at 478.

85. Id.

86. Id.
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Diamond Bermuda’s contention that the trial court “lacked a valid basis for
the exercise of personal jurisdiction over appellee, [and] therefore, the
foreign judgment should not be recognized in Texas.”®  While
acknowledging that Texas’ Recognition Act permitted challenges to the
personal jurisdiction of the foreign court, the Haaksman court noted the
Recognition Act did not require the recognizing court to have such
jurisdiction over the debtor.?® In their appeal, Diamond Bermuda relied on
Electrolines to support their proposition that a court considering
recognition must determine personal jurisdiction if the debtor has no in-
state property.®

Rejecting this argument, the Haaksman court pointed out that
Lenchyshyn permitted recognition in the absence of debtor assets to “have
the opportunity to pursue all such enforcement steps in [the] future.”®® The
Haaksman court concluded that “even if a judgment debtor does not
currently have property in Texas, a judgment creditor should be allowed
the opportunity to obtain recognition of his foreign-money judgment and
later pursue enforcement if or when the judgment debtor appears to be
maintaining assets in Texas.”*!

Haaksman was right to note that Electrolines ignored Lenchyshyn’s
language regarding recognition in the absence of assets. Electrolines,
however, was correct as a matter of law in requiring personal jurisdiction;
the Michigan court’s error was in misinterpreting the creditor’s pleadings
as a demand for both recognition and enforcement of the Liberian
judgment. In line with the consensus position discussed above, the court
then ruled against Electrolines because enforcement requires presence of
assets. As a result, the court’s mistake was not in their statement of law
concerning enforcement, but rather in their strained interpretation of the
relief sought. Given their express desire to leverage the anticipated
Michigan judgment to pursue debtor’s assets in England, creditors were not
seeking ultimate enforcement in Michigan.*> Furthermore, even if the
creditor sought enforcement in Michigan post-recognition, Electrolines
could not proceed if they failed to identify the debtor’s in-state assets for
seizure.”® Finally, remembering that the Enforcement Act is a mechanism
to recognize sister-state judgments, the Electrolines court assumed actions
falling under the Enforcement Act necessarily constitute enforcement

87. Haaksman, 260 S.W.3d at 479.
88. Id. at 479-80.

89. Id. at 480.

90. Id. at 481.

91. Id.

92. Electrolines, 677 N.W.2d at 878.
93. Id.
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proceedings.** On the contrary, as noted in the court’s opinion, judgments
filed under Michigan’s Enforcement Act are recognized, but not yet
enforced because they have “the same effect and is subject to the same
procedures, defenses, and proceedings for reopening, vacating, or staying
as a judgment of the circuit court, the district court, or a municipal court of
this state and may be enforced or satisfied in like manner.”® By failing to
distinguish recognition and enforcement proceedings, and their respective
functions and requirements, the Electrolines court erred by adamantly
characterizing the creditor’s action for recognition as the pursuit of
enforcement.

Despite the court’s mischaracterization of the creditor’s pleadings and
misconstruction of the Enforcement Act, Electrolines does not conflict with
Lenchyshyn or its progeny. As a matter of law, Electrolines is limited to
the consensus position that in-state assets are a necessary prerequisite to
enforcement, not recognition alone. In fact, at the outset of their analysis,
the Electrolines court stated “[t]he facts of this case do not require us to
decide the jurisdictional requirements of a complaint brought solely under
the [Recognition Act].”*® As a result, Lenchyshyn remains unchallenged by
state courts outside of New York: To recognize foreign-country money
judgments, courts need not have jurisdiction over debtors or their property.
Due process concerns, however, militate against this position.

IV. IS RECOGNITION FAIR IN JURISDICTIONS ALIEN TO
DEBTORS?

Taken together, Footnote 36 and Lenchyshyn are appealing
propositions for international judgment creditors. The ALI, however,
asserts that the Lenchyshyn court and its adherents have misread Footnote
36 in dispensing with the personal jurisdiction requirement.®’

The ALI-a national organization of distinguished legal professionals
— guides judges and practitioners by publishing scholarly work that
organizes black letter law, addresses uncertainties, and recommends areas
of reform.*® One of the ALI’s projects, the Restatement of The Foreign
Relations Law of the United States, was last revised in 1987 and the ALI is
now in the process of updating it for the fourth edition.” On May 19,

94. Electrolines, 677 N.W.2d at 883.

95. Id. (emphasis added)

96. Id.

97. RESTATEMENT (FOURTH) OF FOREIGN RELATIONS LAW: JURISDICTION & JUDGMENTS § 402
Reporter’s Note 3. (2014) (Tentative Draft No. 1).

98. About ALI, AMERICAN LAW INSTITUTE (Jan. 8, 2016, 6:55 PM), https://www.ali.org/about-ali/.

99. The Foreign Relations Law of the United States, AMERICAN LAW INSTITUTE (Jan. 8, 2016,
6:57 PM), https://www.ali.org/projects/show/foreign-relations-law-united-states/.
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2014, ALI’s membership approved a tentative draft of sections concerning
jurisdiction,'® which states that “[a] person seeking recognition of a
foreign judgment through a civil proceeding must obtain jurisdiction over
any person against whom the judgment will operate” such that “the persons
whom the judgment will bind have sufficient contacts with the forum to
satisfy due process.”™® In “[p]roceeding[s] to enforce foreign judgments,
however, the presence of assets belonging to any person against whom
enforcement is sought will satisfy due process.”%

But under Lenchysyn, creditors may seek recognition for any reason,
and three broad purposes come to mind: to “lie in wait” for future assets, to
seek enforcement in yet another state or country, and to preclude
relitigation of settled issues or claims. To understand why the Lenchyshyn
standard violates a judgment debtor’s due process rights, we must examine
all three of these recognition scenarios as they each present a different
balance of interests between parties.

A. RECOGNITION IN ANTICIPATION OF FUTURE ASSETS

For judgment creditors, one benefit of the Lenchyshyn rule is that non-
compliant debtors are essentially “locked out” of the jurisdiction until they
satisfy their judgment debt.!®® But even if we accepted these effects as
desirable, Lenchyshyn still underestimates the burden of disputing the
recognition of foreign-country judgments, particularly when compared to
the domestication of sister-state decisions. In other words, Lenchysyn is
insensitive to the “burden that the judgment debtor would suffer had she to
defend herself in various enforcing fora, even where she has no tie
whatsoever with the jurisdiction.”*® To satisfy due process, courts and
practitioners should consider the Restatement’s position: “A person seeking
recognition of a foreign judgment through a civil proceeding must obtain
jurisdiction over any person against whom the judgment will operate.”*%

A debtor with several statutory grounds to dispute recognition should
not have the burden to appear in any state of the creditor’s choosing.’® To

100. Actions Taken at the 91st Annual Meeting, AMERICAN LAW INSTITUTE (Jan. 8, 2016, 6:59
PM), http://2014annualmeeting.org/actions-taken/.

101. Supra note 98, § 402 cmt. b (Tentative Draft No. 1).

102. Id.

103. See Emilio Bettoni, Recognition and Enforcement of Foreign Money Judgments Despite the
Lack of Assets, 10 N.Y.U. J.L. & Bus. 155, 174-75 (2013) (“A favorable decision rendered in any
jurisdiction, coupled with the opportunity to recognize a foreign judgment elsewhere regardless of the
presence of assets would grant to the prevailing company a comparative advantage were it to decide to
invest in a country where none of the parties is present.”).

104. 1d. at 184 (dismissing this concern).

105. Supra note 98, at § 402 cmt. b (Tentative Draft No. 1).

106. See Linda J. Silberman and Aaron D. Simowitz, Recognition and Enforcement of Foreign
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illustrate this in a hypothetical scenario, consider a small Japanese
business, Arigato, LLC (“Arigato”), that is sued by one of their
competitors, a larger Chinese company, Nihao Corporation (“Nihao”).
Upon securing a sizeable money judgment in proceedings in a court in
China, Nihao seeks recognition in New York. Arigato currently has no
dealings with, or assets in, the United States, let alone the Empire State.
Moreover, Arigato considers the foreign court proceedings as unfair and
believes the Chinese tribunal was not impartial.

Under Lenchyshyn, despite Arigato’s lack of ties to the state, the New
York court initiates recognition proceedings. Although given notice,
Arigato is caught off-guard because it has no connection to the state and
thus had no expectation of being “haled into court” to dispute recognition
in that jurisdiction. Arigato, however, will feel obligated to retain local
counsel, dispatch representatives, and generally expend resources due to
the risk of recognition, which would prevent Arigato from ever doing
business or holding assets in New York. This example demonstrates how,
by disposing of personal jurisdiction altogether, the Lenchyshyn standard
can be unfair for debtors in foreign-country judgments and violate their
Due Process rights.

This scenario stands in stark contrast to the sister-state context. While
the Recognition Act requires separate proceedings and an examination of
several bases for mandatory and discretionary nonrecognition, the
Enforcement Act is little more than a formality, with the presumption that
sister-state judgments are constitutionally entitled to recognition. As a
result, courts have concluded that personal jurisdiction is not required to
recognize a sister-state judgment.® In Gingold v. Gingold, for example,
the plaintiff sought recognition of a New York divorce decree in California
against her ex-husband.’® Holding that it was “not necessary for a
California court to have jurisdiction over the person or property of an
obligor in order to validly register a foreign support order,” the California
Court of Appeal characterized the recognition process as a “ministerial
duty of the clerk” which “does not prejudice any rights of the obligor.”%°
As discussed, debtors may collaterally attack the judgment but they have
very limited grounds to dispute its presumed legitimacy. The process of
recognizing a sister-state judgment thus does not require full-fledged

Judgments and Awards: What Hath Daimler Wrought?, 90 N.Y.U. L. Rev. 1609 (forthcoming 2016)
(“A judgment debtor has a number of defenses available to challenge the original judgment, but a
judgment debtor should not be forced to raise those defenses in any forum that the judgment-creditor
might choose to bring an enforcement action.”).

107. Gingold v. Gingold, 161 Cal. App. 3d 1177, 1182-84 (1984).

108. Id. at 1180.

109. Id. at 1184.
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personal jurisdiction to satisfy a debtor’s due process rights.
B. RECOGNITION FOR OUT-OF-STATE ENFORCEMENT

In the hypothetical above, Arigato’s dilemma is worsened by the
possibility that Nihao would take the newly recognized New York
judgment and seek enforcement in another state or country.*’® But to what
end? Nihao could benefit in one of two ways by “converting” the judgment
in one jurisdiction with the ultimate aim of enforcement elsewhere.

First, even if the sister-state had a higher standard for domesticating
foreign judgments, the sister-state is much more likely to respect and
recognize the New York judgment. An appellate court in Pennsylvania
took this very position in Standard Chartered Bank™" when affirming a
lower court’s decision to recognize a Bahraini judgment domesticated in
New York. The court stated that:

[p]ursuant to the U.S. Constitution, the Full Faith and Credit
Act, and the Enforcement Act, Standard Chartered’s New
York judgment is, as a matter of law, entitled to full faith
and credit in Pennsylvania as with any other judgment issued
by a New York court. That the New York judgment
recognized a foreign nation judgment is of no moment. Just
as Pennsylvania courts were compelled to recognize [sister-
state judgments from New Jersey and West Virginia]
pursuant to full faith and credit, we are similarly bound to
recognize the instant New York judgment. Accordingly, the
trial court did not err in giving full faith and credit to the
New York judgment and denying AHAB’s plea to disregard
full faith and credit and vacate the Pennsylvania judgment.*?

Second, a foreign country’s court may be more receptive to
recognizing an American judgment than a Chinese one. Indeed, the
creditors in Electrolines sought recognition in Michigan for that reason;
they believed an English court would more readily domesticate an
Americanized judgment compared to the original Liberian ruling. In these
situations, creditors can forum shop among the States for courts amenable
to recognition and “transfer” the judgment to out-of-state jurisdictions

110. See generally Gregory H. Shill, Ending Judgment Arbitrage: Jurisdictional Competition and
the Enforcement of Foreign Money Judgments in the United States, 54 HARV. INT’L L.J. 459, 478
(2013) (labelling this type of forum shopping as “judgment arbitrage™).

111. Standard Chartered Bank, 99 A.3d at 396.

112. Id. at *943-44 (citations omitted).
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where the creditor’s assets are actually located. As a result, a judgment
creditor’s ability to seek recognition for the purposes of out-of-state
enforcement exacerbates the unfairness in Lenchyshyn.*?

On this point, the ALI’s position in the Restatement (Fourth) is that
the Full Faith and Credit Clause does not “require a U.S. Court
automatically to regard as conclusive the decision of another U.S. court to
recognize, or not to recognize, a foreign judgment.”*** One rationale for
this position is that “denying automatic enforcement of a sister-State’s
recognition of a foreign judgment would discourage forum shopping that
could ensue from bifurcation of the recognition and enforcement States.” "
Although the ALI’s stance is reasonable and mitigates the unfairness
described above, its position is insufficient as trial courts are still more
likely to honor foreign judgments domesticated by sister-states even if
courts are not obligated to do so under the U.S. Constitution. If additional
state courts join New York and Texas in casually dispensing with the
personal jurisdiction requirement with respect to recognition proceedings,
however, the U.S. Supreme Court may need to clarify Footnote 36 to
ensure that state courts are not depriving judgment debtors of their liberty
or property without the due process of law.

C. RECOGNITION FOR THE PRECLUSIVE EFFECT OF A FOREIGN JUDGMENT

Finally, parties may seek recognition in absence of assets for res
judicata or collateral estoppel purposes, rather than for a foreign-money
enforcement.™™® For example, a debtor may defensively seek recognition to
prevent a creditor’s relitigation of a claim or issue settled earlier overseas
in the debtor’s favor.'*”  Alternatively, a creditor may offensively seek
recognition in the U.S. to bar relitigation of particular issues of fact or law.

These scenarios, however, would not violate the debtor’s Due Process
rights. In either case, courts have power over the party because the creditor
or debtor seeking recognition is appearing in the state by choice, and thus
voluntarily submitting themselves to the recognizing court’s jurisdiction.
As a result, no parties consenting to a court’s authority suffer from Due

113. See Lenchyshyn, 281 A.D.2d at 43.

114. Supra note 98, at § 401 cmt. g (emphasis added); see also Standard Chartered Bank, 98 A.3d
at 1004 (The Supreme Court has made clear that “the full faith and credit clause is not an inexorable
and unqualified command.” (quoting Pink v. A.A.A. Highway Exp., 314 U.S. 201, 210 (1941)).

115. Id.

116. See Manco Contracting Co. (W.W.L.) v. Bezdikian, 85 Cal. Rptr. 3d 233, 243 (Ct. App. 2008)
(citing RESTATEMENT (THIRD) § 481, cm. b, p. 595; Renoir v. Redstar Corp., 20 Cal. Rptr. 3d 603
(2004)) (recognizing that a party may rely on res judicata or collateral estoppel principles unrelated to
enforcement of a money judgment).

117. See generally supra, note 117 and accompanying text.
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Process violations because the question of personal jurisdiction in foreign
money-judgment recognition proceedings does not turn on such preclusion
scenarios.

IV. CONCLUSION

Claimants who have won their case deserve to be made whole.
International judgment creditors should thus have every opportunity to
seize debtor assets wherever located. As the Supreme Court noted in
Shaffer, no debtor should be able to “avoid paying his obligations by
removing his property to a state in which his creditor cannot obtain
personal jurisdiction over him.”!'®

But if state courts do not otherwise have personal jurisdiction over a
debtor, the court should not recognize foreign-country money judgments in
the absence of the debtor’s assets in that forum. Considering the
complications inherent to the foreign-country judgment recognition process
and the potential impact on rights and liabilities, it is fundamentally unfair
to require a judgment debtor to appear and dispute recognition in any
jurisdiction in which they have no property and no meaningful contacts.***

To that end, state court systems and practitioners of international
litigation alike should resist the urge to treat the recognition of foreign-
country money judgments as a mere formality and instead take heed of the
Due Process concerns expressed in the ALI’s position.

118. Shaffer, 433 U.S. at 210.

119. Silberman, supra note 106 at 14-15. Where creditors anticipate an influx of debtors’ assets
into the forum state, courts should require a minimal evidentiary showing supporting such a belief while
permitting limited discovery to identify the property expected. Upon such a showing, there would seem
to be no unfairness in recognizing a foreign money judgment in a state otherwise alien to debtors.
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