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is also adverse to the interest of the Treasury Department as to the
allowability, character, and timing of any loss arising from
fraudulent investment schemes, including Ponzi schemes. Unfairly,
the tax liability assessed, and the attaching penalties and interest,
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In addition to coping with the emotional and financial impact of
theft, victims must compete with the Treasury Department for any
money or property held by criminals because of the priority of
federal tax liens. After the application of the tax laws, criminals are
often prosecuted twice and victims are often victimized twice and,
unfortunately, the second time by Uncle Sam.
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Use of a personal goodwill allocation in the sale of assets is the
current darling of the tax wonk world, made popular again by the
recent case of Bross Trucking v. Co mmissioner. The ability to
allocate some of a corporate seller’s purchase price in a sale of
assets to an individual shareholder rather than to the corporation
saves that individual shareholder from being subject to the double
taxation of a C corporation.

Despite its ability to save on taxes, company advisors are
reluctant to allocate part of a purchase price to personal goodwill
because of the uncertainty surrounding how to have the allocation
respected by the Service and upheld by the courts. While
commentators believe that they have come up with a list of criteria
that will pass muster with the courts, those same commentators
admit that following the list only makes it less likely that the
allocation will be respected, not that it is foolproof.

However, even the commentators have missed the mark slightly.
By taking a fresh, in-depth look at the cases that created the concept
of allocating personal goodwill, this article discloses what the
accepted criteria list left out, what the real requirements have been,
and why those requirements aren’t supportable.

Finally, this article proposes a simple legislative fix that would
provide certainty in the world of personal goodwill, allowing
taxpayers and practitioners the assurance that their allocations
would not just survive a deficiency claim from the Service, but
actually reduce the ability of the Service to make that claim in the
first place.
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Social-media platforms have become huge marketing and
advertising spaces for both well established and start-up
companies. In the 1990s, the Internet became a means for
companies to communicate with customers and to promote
their products and services. Throughout the past decade, the
Internet has become a powerful platform that has changed the
way companies do business and communicate with their
customers. The growth of digital marketing through the
Internet resulted in new forms of marketing and advertising
space. Nowadays, any business can reach a large market with
a very small investment, and anybody that can read and write
has the ability to have access to and presence on the World
Wide Web. By blogging and maintaining social-media
accounts, social-media users express and publish their ideas
and opinions. At the same time, companies leverage these
types of communication to advertise their products.

As the variety and audience of online advertising through
social-media platforms continues to increase, new legal issues
are arising, and the necessity to set a legal framework to
regulate online advertising has emerged. Historically, legal
rules regulating advertising have not been generally limited to
any particular medium through which an advertisement is
communicated and have been applicable to the online context
as well. The public’s interpretation of these rules is not
always clear, which raises issues of interpretation when
applied to online communications. The application of these
rules, which were written at a time when such technologies
were not yet created, has caused confusion amongst
advertisers. With the growing number of companies using



social-media and consumer-generated content for marketing
and advertising purposes, the Federal Trade Commission’s
(“FTC”) updates to the FTC Guides Concerning the Use of
Endorsements and Testimonials in Advertising (““Endorsement
Guides”) are not specific enough to address the up-and-
coming social-media platforms that are becoming widely used
by consumers.

This Article will discuss the balance between companies
that use social-media platforms for marketing and advertising
purposes and the FTC’s attempt to address these usages to
help protect consumers through its Endorsement Guides.
First, this Article will take an in-depth look at the relationship
between regulation and online advertising, including the
history behind the creation of the FTC and its regulations
surrounding the truth-in-advertising principle. This Article
will then examine how the FTC has responded to the rapid
growth and change in the world of social-media and social-
media marketing, and the updates made by the FTC in order
to address the creative ways companies are using new digital
and social channels for marketing. Finally, this Article will
discuss the types of safe harbor provisions that the FTC can
put in place as a response to new technologies surrounding
social-media platforms, and best practices that companies can
turn to when using social-media platforms as marketing and
advertising spaces.
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his corporation, including for an additional 3 year period after no longer
owning stock in the company.*!’

In 2002, Dr. Howard put his business up for sale with a business
broker, and attracted a young dentist from South Dakota, Bryan Finn.*'®
When Dr. Finn decided to purchase the practice, he had not discussed
anything about the structure of the purchase; rather, he had only been
presented with a total price, which he accepted.’’” Apparently, someone
other than Dr. Finn or Dr. Howard decided how to allocate the purchase
price, and then presented a summary of what the allocation meant to both
dentists.”*  The final purchase price was $613,000, with $549,900
allocated to Dr. Howard’s personal goodwill,**! $16,000 allocated to Dr.
Howard for a covenant not to compete with Dr. Finn’s practice,”** and
$47,100 allocated to Dr. Howard’s corporation for equipment and
miscellaneous assets.”> Dr. Howard and his wife, Joan, filed their 2002
federal tax return, reporting $320,358 as long term capital gain.***

For three years following the purchase by Dr. Finn, Dr. Howard
continued to work as a dentist, but only part time,*** and was paid through
his corporation (not Dr. Finn’s). Dr. Howard’s corporation paid him
$110,000 per year, and he continued to receive benefits from his
corporation.”?® The Service subsequently audited the Howards’ tax return,
recharacterized the sale of the goodwill as a corporate asset, treated the
amount received by the Howards as a dividend from Dr. Howard’s
corporation and then charged the Howards with a deficiency.””’ The

217. 1d.

218. DR. BRYAN FINN, SPOKANE DENTIST, WASH., http://www.newexpressionsdental.com/about_
us/Dr_Bryan K Finn.htm.

219. Howard, 106 A.F.T.R.2d 5533, at 9.

220. See Memorandum in Support of United States’ Motion for Summary Judgment at Section A,
January 15, 2010, Howard v. United States, 106 A.F.T.R.2d 5533 (2010) (E.D. Wash. Jan. 30, 2010)
(No. 08-365). Dr. Howard’s attorney used the passive voice in explaining the summary (“A ‘summary’
of the proposed Asset Purchase Agreement was provided to the parties”). What’s interesting is that the
summary was provided to both parties, indicating that a broker handled the transaction for both parties,
without either having an attorney.

221. Howard, 106 A.F.T.R.2d 5533, at 3.

222. 1d.

223. United States’ Response in Opposition to Plaintiffs’ Motion for Summary Judgment at
Background, Howard v. United States, 106 A.F.T.R.2d 5533 (2010) (E.D. Wash. Jan. 30, 2010) (No.
08-365).

224. Howard, 106 A.F.T.R.2d 5533, at 4.

225. 1d. One of Dr. Howard’s hobbies was restoring old aircraft, at which he apparently spent much
of his free time. Following the sale of his dental practice, he flew in the 2003 National Air Tour, an
organization that recreates the 1925-1931 National Air Tours. See Planes, Pilots & People of the 2003
tour!, NATIONAL AIR TOUR, http://www.nationalairtour.org/pilotplanespeople/.

226. Although the record is silent on the financial structure of the practice after the sale to Dr. Finn,
it is likely that Dr. Howard kept his name on the business in order to assist Dr. Finn in passing the
business over to Dr. Finn, and that there was some sort of calculation for how much money coming into
the practice went directly to Dr. Howard’s corporation.

227. Howard, 106 A.F.T.R.2d 5533, at 4.
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Howards paid the deficiency, and then made a claim for refund.??®

In recharacterizing the goodwill as a corporate asset, the Service
focused primarily on Dr. Howard’s employment and covenant not to
compete agreement between him and his corporation.””” The Service went
through a litany of rights that Dr. Howard’s corporation had because of
those agreements, and determined that since the corporation owned all of
the assets and rights of the corporation, it necessarily owned all of the
goodwill as well.”° Interestingly, when the Service made the argument
that “courts look for employment agreements and covenants not to
compete, which by their very existence, make the relationships developed
by the employee the property of the corporation,”®! it cited no cases for
that proposition. Later in its argument, the Service cited statements in
Martin Ice Cream and MacDonald v. Commissioner** that the absence of
employment agreements means that the personal goodwill (or a taxpayer’s
ability, in MacDonald) is not owned by the contracting corporation.
However, Martin Ice Cream and MacDonald never said that — rather, they
only used the lack of employment agreements as evidence that the personal
goodwill did not belong to the corporation.

On the other side, the first argument made by Dr. Howard was to
analogize to dissolution of marriage cases, in which the value of the
personal goodwill of a spouse in a professional practice is divided between
the spouses.”*® The court never addressed this argument other than to say
that the Howards made it, perhaps because valuing the goodwill of a
community property interest was irrelevant to a discussion of personal
goodwill belonging to a corporation or an individual.**** The Howard
case was dealing with federal income tax law, and its attorney was arguing
state community property law.

The second argument made by Dr. Howard was that the asset purchase
agreement clearly allocated the purchase price. The court promptly
dismissed this argument, based on the substance over form concept of the
personal goodwill cases, because the agreement did not reflect the

228. 1d. The case was actually a decision of two competing summary judgment motions, as the
Howards and the Service agreed on all the material facts.

229. Memorandum in Support of United States’ Motion for Summary Judgment, January 15, 2010,
Howard v. United States, 106 A.F.T.R.2d 5533 (2010) (E.D. Wash. Jan. 30, 2010) (No. 08-365).

230. Id.

231. Id. at Argument.

232. MacDonald v. Commissioner, 3 T.C. 720, 727 (1944).

233. Howard, 106 A.F.T.R.2d 5533, at 8.

234. The Howards’ attorney was Gary Randall, of Workland & Witherspoon, he was primarily a tax
and community property attorney, and taught classes on these subjects at Gonzaga University for over
30 years. Gary Randall, WORKLAND & WITHERSPOON, http://workwith.com/gary-c-randall/.

235. Howard, 106 A.F.T.R.2d 5533, at 9. In fact, the court gave such short shrift to the dissolution
analogy that when it came to discussing the Howards’ third argument, the court labeled it as the
Howards’ second argument.
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relationship between Dr. Howard and Dr. Finn?*® The court was
influenced not just by the lack of negotiations for the allocation, but the
fact that the allocation had not even been mentioned at all.>’

Dr. Howard’s third argument, which might be characterized as
clutching at straws, was that when Dr. Howard sold his business, that
action necessarily terminated the employment and covenant not to compete
agreement. Dr. Howard’s theory was that since he could have modified the
agreement at any time, the sale of the company did just that.>*®

The Court went with the Service. In addition to ignoring the
dissolution case law presented by the Howards and dismissing out of hand
the idea that what the contract explicitly says should control the allocation,
the court went with the existence of the employment and covenant not to
compete agreement to mean that the goodwill was a corporate asset. It
added that even if the sale of assets to Dr. Finn terminated the employment
and covenant not to compete agreement, the goodwill accumulated during
the existence of the agreement stayed with the corporation.

Howard, then, added to the personal goodwill list of things not to do
in order to have an allocation of personal goodwill respected.”*®

G.H &M, INC. V. COMMISSIONER?**

As a post script to Howard, H & M tangentially tackled personal
goodwill, and reiterated the basic ideas of Martin Ice Cream and Norwalk:
that when the business of a corporation depends on the personal
relationships of a key individual, there is no corporate goodwill to be sold
(Martin Ice Cream) absent a transfer of that goodwill to the corporation
(Norwalk).?*'  And, what made this case interesting was that personal
goodwill was not even brought into the case until H & M’s post trial
brief.**?

Howard Schmeets was the King of Insurance in Harvey, North
Dakota.”® He had been a successful insurance agent in Harvey since the
late 1960s, and by 1980, he was the sole shareholder of Harvey Insurance
Agency, Inc., a North Dakota corporation.”*® However, despite Mr.

236. Id.

237. 1d.

238. 1d. at 9-10.

239. See, e.g., Charles J. Reichert, Whose Goodwill Is it?, JOURNAL OF ACCOUNTANCY, Oct. 31
2010, http://www.journalofaccountancy.com/issues/2010/nov/goodwill.html.

240. H & M, Inc. v. Commissioner, 104 T.C.M. (CCH) 452.

241. Id. at 457-58.

242. Petitioner’s Post Trial Brief at 41-42, H&M, 104 T.C.M. (CCH) 452 (No. 16612-09).

243. H & M, 104 T.C.M. (CCH) at 452.

244. 1d. After the sale of the corporation, Mr. Schmeets changed the name to H&M, Inc. 1d. at 455.
They apparently had no problem with using the same name of the retail clothing store: in Mr. Schmeet’s
case, the “H” and “M” stand for Harvey and Mona Schmeets.



122 HASTINGS BUSINESS LAW JOURNAL [Vol. 13:1

Schmeets’ local success, he was still a relatively small Midwestern rural
player in the national insurance game. When large, national insurance
companies began to demand more volume from insurance agencies in the
1990s, Mr. Schmeets could not keep up.

Luckily, another competitor in town with whom Mr. Schmeets had a
history was experiencing the same problem, so the two started talking
about combining.** Negotiations ensued, and Mr. Schmeets decided to
sell his company to the competitor, an agency within the National Bank of
Harvey (the “Bank™). Mr. Schmeets’ biggest concern was to be able to
have continued employment, so the deal was structured to pay him $20,000
for the assets, along with a six year employment contract with a non-
compete and some deferred comp thrown in.>*® At the end of the day when
the agreement was signed in 1992, the package was worth about
$600,000.*

Everything went off as planned: Mr. Schmeets worked for the new
agency for six years, and he got all of the money he was entitled to. At the
end of the six years, Mr. Schmeets retired.

After an audit, the Service sent a deficiency notice to H&M claiming,
among other things, that the salary and deferred compensation Mr.
Schmeets received were actually payments to the corporation for the
insurance business.”*® The Service therefore assessed the corporation for
capital gain and interest income for the now-recharacterized salary and
deferred compensation payments.”* H&M paid the deficiency, and then
petitioned for a re-determination of the deficiency.

During the trial, the Service made what H&M called a “reverse
valuation”* —after not contesting that the assets had a value of $20,000, the
Service claimed that the excess must be attributed to the corporation’s
goodwill,' claiming that substance over form requires this allocation.**?

H&M rebutted that in its post-trial brief, noting that if it was goodwill
at all, it was personal goodwill. Interestingly, it used the argument that
other cases have used against personal goodwill: that since there was no
valuation of the corporation, no discussion of tax consequences or benefits,
and no discussion at all of the allocation of the purchase price, the Service
cannot now claim that there was goodwill attributable to the corporation.?>®

245. 1d. at 454.

246. Id.

247. 1d.

248. H & M, 104 T.C.M. (CCH) at 456. Presumably the statute of limitations hadn’t passed, as the
parties had renegotiated the contract in 1993, and Mr. Schmeets deferred his compensation even further
into the 2000s. In fact, the audit was for the years 2001 through 2005.

249. 1d.

250. Petitioner’s Post Trial Brief at 40, H & M, 104 T.C.M. (CCH) 452 (No. 16612-09).

251. H& M, 104 T.C.M. (CCH) at 456.

252. 1d.

253. Petitioner’s Post Trial Brief at 40-42, H & M, 104 T.C.M. (CCH) 452 (No. 16612-09).
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In addition, H&M argued that the testimony at trial also showed that the
insurance business was personal to Mr. Schmeets: that it was Mr. Schmeets
who was well known and not his agency, that business came to Mr.
Schmeets, and not the corporation itself, that the sale would not have
happened if Mr. Schmeets had not agreed to be employed by the Bank after
the sale. The idea, H&M said, was that the Bank would not have just
purchased the Harvey Insurance Agency, it wanted Mr. Schmeets.”>* H&M
also tackled the substance over form argument, by pointing out that the
substance of the transaction did match the form: that both parties treated
the deal as an employment relationship, and that there were no facts to back
up any other allocation.

The court fully bought H&M’s argument that the compensation was
not goodwill belonging to the corporation.”>® However, it limited its
holding only to finding that the payments to Mr. Schmeets were not
disguised purchase-price payments to H&M.*’  Although the court
believed that part of the compensation should have been allocated to Mr.
Schmeets for personal goodwill, it made no finding as Mr. Schmeets’ tax
liability was not before the court.*®

This case will likely be cited in the future for personal goodwill cases,
as it has a good exposition of the personal goodwill doctrine, starting with a
longer-than-typical explanation of MacDonald v. Commissioner®® and
Newark Morning Ledger®® and a review of holdings that found personal
goodwill.

F. BROSS TRUCKING, INC. V. COMMISSIONER*®!

The recent case of Bross Trucking, Inc. v. Commissioner revived the
conversation about who owns the goodwill in the distribution of assets
from a corporation. Bross Trucking went into great detail about the
attributes of personal goodwill v. corporate goodwill**> and found that the
corporation had no goodwill to distribute.”® Bross Trucking defined
personal goodwill in an overbroad manner out of sync with previous cases,

254. 1d.

255. H& M, 104 T.C.M. (CCH) at 457.

256. Id.

257. 1d. at 458.

258. H & M, 104 T.C.M. (CCH) at 458. It actually would have been better for Mr. Schmeets if he
had allocated part of the compensation to personal goodwill, as the personal goodwill would have had
capital gains treatment, and his compensation not only was ordinary income, but subject to employment
taxes as well.

259. MacDonald v. Commissioner, 3 T.C. 720 (1944).

260. Newark Morning Ledger Co. v. United States, 507 U.S. 546 (1993).

261. Bross Trucking, Inc. v. Commissioner, 107 T.C.M. (CCH) 1528.

262. Id. at 1532-35.

263. Id. at 1535.
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stating that it is when “all of the goodwill is attributable solely to the
personal ability of the [individual].”*** Nevertheless, this case is all the
rage for commentators to find this is a continuation of Howard and Martin
Ice Cream.*®

Bross Trucking involved a bunch of companies owned by one guy—
Chester Bross. Bross Trucking was one of those companies—and the
trucking company’s main customers/suppliers were all family members of
Chester Bross. After Bross Trucking got into some trouble with the
Department of Transportation after some audit and financial problems,
Chester decided to shut down Bross Trucking, and have his three sons start
a new trucking company, LWK Trucking.**® Although LWK expanded
into areas that Bross Trucking hadn’t entered, it still continued the exact
same business done by Bross Trucking, which involved using the same
customers as Bross Trucking (which customers were all family owned).?¢’
The Service claimed that what had happened, in effect, was that Bross
Trucking had distributed all of its intangible assets in Bross Trucking to
Chester (a taxable event), and then Chester transferred those intangible
assets to LWK (a gift tax event), both of which were not included in Bross
Trucking or Chester’s tax returns for 2004, the year in which LWK was
formed.

Basing its reasoning on its analysis of Martin Ice Cream and Solomon,
the court determined that Bross Trucking’s goodwill was “primarily owned
by Mr. Bross personally, and the company could not transfer any corporate
goodwill to Mr. Bross.”?%®

The court in Bross made several interesting, but questionable points:

1. The court seemed to have two definitions of goodwill-the first was
for corporate goodwill, as “the expectation of continued patronage,”**’
which the court seemed to limit to the value (or negative value) of the
“Bross” name.”’”® However, the definition in the regulations includes “any
other factor”””' that would contribute to an expectation of continued
patronage, a much broader standard. The second type of goodwill only
applied to personal goodwill, and that was defined as personal relationships

264. 1d. at 1533.

265. See, e.g., Risius, & Stumpf, Aaron, supra note 10.

266. Chester did consider having his three sons use Bross Trucking. Opening Brief for Respondent
at 30, Bross, 107 T.C.M. (CCH) 1528 (No. 7710-11). However, on advice of counsel, Chester and his
sons decided to form a new company. Bross, 107 T.C.M (CCH) at 1530.

267. Bross, 107 T.C.M (CCH) at 1530.

268. Bross, 107 T.C.M (CCH) at 1532.

269. Although goodwill is defined in section 1.197-2(b)(1) of the regulations, the court only used
definitions from cases, such as Network Morning Ledger Co. v. United States, 507 U.S. 546, 555
(1993). See Bross, 107 T.C.M (CCH) at 1532.

270. Bross, 107 T.C.M (CCH) at 1533.

271. Reg. § 1.197-2(b)(1).
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between a shareholder and customers/vendors.?’> The court then expanded
personal goodwill to mean anything that was due to the personal ability of a
shareholder.””® There are not two types of goodwill: there is only one, and
the only question is who the goodwill belongs to.

2. The court made specious arguments about the relationship between
Bross Trucking and LWK. It noted that customers did not trust Bross
Trucking and would not want to continue doing business with it,>”* that
LWK would want to hide the Bross logo from customers,””> that customers
of Bross Trucking only did business with it due to having personal
relationships with customers’’® and “Bross Trucking’s customers had a
choice of trucking options and chose to switch from Bross Trucking to
LWK Trucking,”*’” all the while pretending that the customers and Bross
Trucking were not all in the same family.

3. The court had a very narrow version of the definition of a covenant
not to compete, saying that it had to be a signed noncompete agreement.?’®
However, the regulations are somewhat broader, saying that it can also be
an arrangement that “has substantially the same effect as a covenant not to
compete.”?” Since the arrangement was clearly that LWK would take over
doing the work that Bross Trucking had been doing, and since the family
owned all of these companies, the effect was the same as if Bross Trucking
or Chester had signed a covenant not to compete.

4. Even if LWK did not receive any goodwill from Bross Trucking, it
certainly received it from Chester. The result would be that Chester would
not pay taxes on a distribution from Bross Trucking, but he certainly should
have accounted for the gift of the personal goodwill to his sons, which the
court did not discuss.

Although this case does not really add anything to the personal
goodwill discussion and, in fact, it may only muddy the waters, it has had
the effect of lawyers and accountants discussing personal goodwill more
frequently than we have seen in recent years.

272. Bross, 107 T.C.M (CCH) at 1533.

273. See id. (“A company does not have any corporate goodwill when all of the goodwill is
attributable solely to the personal ability of an employee.”).

274. 1d.

275. 1d.

276. Id.

277. 1d. at 1535.

278. Id. at 1534.

279. LR.C. § 179(d)(1)(E).
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V. WHAT IS A SELLER TO DO? ADDING A LEGISLATIVE FIX

A comprehensive look at the details in the personal goodwill cases
show that adherence to one definitive list that decides whether goodwill is
personal or belongs to the company does not work, and attorneys and
accountants who rely on it are not standing on solid ground. Some cases
emphasize non-compete agreements with the buyer (= personal goodwill),
or employment agreements with the seller (# personal goodwill), others
emphasize personal relationships pre-dating the start of the company. But
one thread that does run through all of these cases: when in the process did
the buyer and seller first talk about personal goodwill? If the parties talk
about it only after negotiations on price have concluded, including only
mentioning it once litigation has started, courts will not call it personal
goodwill. If the parties never talk about it but have talked about things that
include facts that support a goodwill designation (e.g., signing the
agreement individually or purchase price in drafts shows an allocation for
an individual), a goodwill designation sometimes holds.”®” A second factor
that runs through the cases is how the individual judge deciding the case
feels about the litigants, their arguments, or personal goodwill. Query
whether the idea of personal goodwill would ever have taken a foothold if
the judge in Martin Ice Cream had not been really interested in that topic to
begin with.?®!

A seller’s use of personal goodwill should not be dependent on their
knowing about it before they start to negotiate a deal, or whether they were
lucky enough to not have introduced it into the conversation after the fact.
Sellers should have some assurance that a contractually agreed-on
allocation, supported by statutorily defined back-up data, will be respected
by the Service, and not be subject to second guessing or to looking behind
the contract. In the cases since Martin Ice Cream, the futures of the
taxpayers rose and fell on the timing that they asked about using personal
goodwill as an allocation of part of their purchase price, their foolhardy
choice to consider tax savings as a reason for considering the use of
personal goodwill and how they chose to memorialize their work in their
business before even thinking about selling. The outcomes have sometimes
matched the reality of the business, but other times, not so much.

Just as section 197 was enacted to, among other reasons, bring
certainty to taxpayers in the amortization of their intangible assets, so too
can legislation bring certainty to taxpayers (and the Service) in the
allocation of goodwill in a sale of assets. Simple legislation could be
crafted to allow this allocation, with the taxpayer instructed to provide the

280. Martin Ice Cream is the best example of this: it had more factors weighing in the direction of
personal goodwill, without Arnold Strassberg ever having thought about it.
281. Martin Ice Cream v. Commissioner, 110 T.C. 189, 202 (T.C. 1998).
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backup that a synthesis of the factors in the personal goodwill cases now
require. These factors are

1. Appraisal of the personal goodwill (with certifications similar to
those required by appraisals for gift and estate taxes, using the language
from section 170).

2. A covenant not to compete and/or consultant agreement between
the buyer and the individual shareholder of the seller (to make the transfer
of the personal goodwill effective).

3. Attestation that the shareholder has not transferred any intangible
assets that would give rise to the corporation owning the goodwill (e.g., no
employment agreement or covenant not to compete with the shareholder’s
own corporation).

4. Agreement for sale of assets to be signed by both the corporation
and the individual, with the allocation spelled out in the contract.

The appraisal by a certified appraiser would take care of any trumped
up personal goodwill claims. This safe harbor for a personal goodwill
allocation would also allow sellers the opportunity to negotiate for
allocating part of the purchase price to personal goodwill without worrying
that their record will show that negotiations didn’t start early enough.
Having a specific statute for an allocation of personal goodwill will also
serve to allow all sellers the opportunity to use this allocation if it fits their
circumstances, rather than limiting it to the sellers with sophisticated
lawyers or accountants.

VI. CONCLUSION

Martin Ice Cream and the cases that followed has meant that it is a
crap shoot for a seller of assets allocating part of the purchase price to an
individual’s personal goodwill rather than to the corporation. Tax
consequences should not depend on the whims of any particular judge, or at
what point in the negotiations the parties discussed allocation of goodwill.
Contracts with tax allocations supported by appropriate backup entered into
between two willing participants shouldn’t be so easily discarded. As the
allocation of part of a purchase price of assets to the personal goodwill of a
shareholder is allowed under current law, its usage should be standard and
predictable, which it currently is not. Although commentators have
developed a list of criteria for the availability of an allocation to personal
goodwill, case law shows that the availability is more arbitrary than
commentators say. A legislative fix to establish standards for its usage
would allow predictability and reduce uncertainty for taxpayers, as well as
reduce the costs of litigation for this unsettled area of law.
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Complying with the Federal Trade
Commission’s Disclosure Requirements:
What Companies Need to Know

When Using Social-Media Platforms as
Marketing and Advertising Spaces

Aimee Khuong*
I. INTRODUCTION

Social-media platforms have become huge marketing and advertising
spaces for both well established and start-up companies. In the 1990s, the
Internet became a means for companies to communicate with customers and
to promote their products and services. Throughout the past decade, the
Internet has become a powerful platform that has changed the way
companies do business and communicate with their customers. The growth
of digital marketing through the Internet resulted in new forms of marketing
and advertising space. Nowadays, any business can reach a large market
with a very small investment, and anybody that can read and write has the
ability to have access to and presence on the World Wide Web.! By blogging
and maintaining social-media accounts, social-media users express and
publish their ideas and opinions. At the same time, companies leverage these
types of communication to advertise their products.

As the variety and audience of online advertising through social-media
platforms continues to increase, new legal issues are arising, and the
necessity to set a legal framework to regulate online advertising has emerged.
Historically, legal rules regulating advertising have not been generally
limited to any particular medium through which an advertisement is
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communicated and have been applicable to the online context as well.? The
public’s interpretation of these rules is not always clear, which raises issues
of interpretation when applied to online communications. The application
of these rules, which were written at a time when such technologies were not
yet created, has caused confusion amongst advertisers. With the growing
number of companies using social-media and consumer-generated content
for marketing and advertising purposes, the Federal Trade Commission’s
(“FTC”) updates to the FTC Guides Concerning the Use of Endorsements
and Testimonials in Advertising (“Endorsement Guides”) are not specific
enough to address the up-and-coming social-media platforms that are
becoming widely used by consumers.

This Article will discuss the balance between companies that use social-
media platforms for marketing and advertising purposes and the FTC’s
attempt to address these usages to help protect consumers through its
Endorsement Guides. First, this Article will take an in-depth look at the
relationship between regulation and online advertising, including the history
behind the creation of the FTC and its regulations surrounding the truth-in-
advertising principle. This Article will then examine how the FTC has
responded to the rapid growth and change in the world of social-media and
social-media marketing, and the updates made by the FTC in order to address
the creative ways companies are using new digital and social channels for
marketing. Finally, this Article will discuss the types of safe harbor
provisions that the FTC can put in place as a response to new technologies
surrounding social-media platforms, and best practices that companies can
turn to when using social-media platforms as marketing and advertising
spaces.

Il. THE FTC ENDORSEMENT GUIDES AND ITS AMBIGUITIES

Due to the age of new media, there are currently limitless channels
available for companies to reach consumers. Whether it is through social
networks such as Facebook, Twitter, Instagram, Pinterest, or Snapchat,
companies are being creative in integrating their social-media and consumer-
generated content into their marketing and advertising strategies.®> Although
these various platforms are providing alternative ways for companies to
interact and connect with consumers, they are also blurring the lines between
traditional advertising and entertainment. The FTC has attempted to create

2. Dot Com Disclosures, FED. TRADE COMM'N, 1 (May 2000), https://www.ftc.gov/sites/default/
files/attachments/press-releases/ftc-staff-issues-guidelines-internet-
advertising/0005dotcomstaffreport.pdf.

3. Sarah Perez, Snapchat is Now the #3 Social App Among Millennials, TECHCRUNCH (Aug. 11,
2014), http://techcrunch.com/2014/08/11/snapchat-is-now-the-3-social-app-among-millennials/.
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standardized requirements for companies to follow when using social-media
platforms for marketing and advertising purposes. The standardized
requirements, as covered in the Endorsement Guides, reflect the basic truth-
in-advertising principle that endorsements made on social-media platforms
must be honest and not misleading. While these guidelines attempt to take
into account the ever-expanding domain of online advertising and social-
media, they remain ambiguous as new digital and social channels are being
developed, and an increasingly large number of companies are reaching out
to consumers on different social networks. With limited resources and
manpower, the FTC has indicated that the sufficiency of truth-in-advertising
through meeting disclosure requirements will be determined on a case-by-
case basis.* This has caused more confusion amongst advertisers as to what
would constitute a sufficient disclosure on different social-media platforms.

I1l. THE CREATION OF THE FTC AS A RESPONSE TO THE
REGULATION OF COMMERCIAL ADVERTISING PRACTICES

The FTC was created in September 1914 by the Federal Trade
Commission Act (“FTC Act”) with the mission to protect consumers and
promote competition.> The FTC is an independent federal agency dedicated
to protecting consumer interests while encouraging innovation and
competition in the dynamic economy.® The agency focuses on protecting
consumers by stopping unfair, deceptive, or fraudulent practices in the
marketplace and conducting investigations on issues such as data security
and deceptive advertising.’

Under the FTC Act, the FTC has investigative, enforcement, and
litigating authority.®  The agency’s investigative authority gives it the
authority to prosecute any inquiry in the United States necessary to its duties.
The FTC may gather and compile information and investigate the conduct,
practices, or management of businesses that affect commerce.® Under the
FTC’s enforcement authority, following an investigation, the agency may
initiate an enforcement action if it has reason to believe that the law is being
or has been violated.'® The agency has the statutory authority to declare that

4. Lauren B. Cross, “Results Not Typical”: The Impact of the Federal Trade Commission's New
Guidelines for Endorsements and Testimonials, 32 WITTIER L. REV. 121, 121-22 (2010).

5. Our History, FED. TRADE COMM’N, https://www.ftc.gov/about-ftc/our-history.

6. What We Do, FED. TRADE COMM’N, https://www.ftc.gov/about-ftc/what-we-do.

7. 1d.

8. Id.

9. A Brief Overview of the Federal Trade Commission's Investigative and Law Enforcement
Authority, FED. TRADE COMM’N (July 2008), https://www.ftc.gov/about-ftc/what-we-do/enforcement-
authority.

10. Id.
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a business has engaged in unfair or deceptive acts or practices in or affecting
commerce unlawful.* Also, the FTC has independent authority to litigate
actions that may be pursued in federal court against violators of the laws
enforced by the agency.*?

IV. THE ADOPTION OF THE FTC’S ENDORSEMENT GUIDES IN
ORDER TO PROTECT CONSUMERS

Although the FTC was established with the intent to regulate
commercial advertising practices throughout the United States, advertising
regulation did not begin until the late nineteenth and early twentieth century,
when the patent medicine industry began making numerous outrageous
claims about its products.”® Prior to this, the regulation of commercial
advertising practices was settled through the court system. The FTC began
adopting and enforcing regulations, which led advertisers to impose self-
regulation.’* From that point on, the primary focus of regulation in
commercial advertising has been on misleading and unsubstantiated claims
to protect consumers and strengthen the credibility of advertising.®®

In 1975, after sixty years since the FTC was established, the agency was
granted the authority to adopt industry-wide trade regulations and began
publishing rules and guidelines, and regulating deceptive advertising through
case-by-case challenges to particular ads. Specifically, the Endorsement
Guides, which were created in the 1980s, addressed the relationships
between advertisers and endorsers.’® The Endorsement Guides include
sections defining terms and addressing expert endorsements, endorsements
by organizations, and examples illustrating each guideline.t”  Any
endorsement must reflect the honest opinion of the endorser and cannot be
used to make a claim that the product’s marketer could not legally make.

For purposes of the Endorsement Guides, an endorsement means any
advertising message that consumers are likely to believe reflects the opinion,
belief, or findings of the endorser. Endorsements are an important tool for
advertisers and can be persuasive to consumers.®®  For that reason,

11. Id.

12. Id.

13. Cross, supra note 4, at 122-23.

14. Id. at 123.

15. Id.

16. Advertisement Endorsements, FED. TRADE COMM'N, https://www.ftc.gov/news-events/media-
resources/truth-advertising/advertisement-endorsements (last visited Nov. 19, 2016).

17. Jason Goldstein, How New FTC Guidelines on Endorsement and Testimonials Will Affect
Traditional and New Media, 28 CARDOZO ARTS & ENT. L.J. 609, 612-13 (2011).

18. Advertisement Endorsements, supra note 16.



Fall 2016] USING SOCIAL-MEDIA PLATFORMS 133

endorsements must be truthful and not misleading.’* The Endorsement
Guides were designed to help advertisers ensure that they meet the applicable
standards whether the advertisement is on TV, print, radio, blogs, or through
word-of-mouth marketing.? Although there are no civil penalties associated
with violating the Endorsement Guides, the FTC may investigate whether an
advertiser’s practices are unfair and deceptive under the FTC Act if the
advertiser does not appear to follow the guidelines.?t For example, the
Endorsement Guides advise advertisers to accompany testimonials with
information describing what consumers can generally expect from use of the
product or service.?? Moreover, if there is a connection between the
advertiser and endorser that would affect how consumers evaluate the
endorsement, it should be disclosed.? As social-media became a marketing
tool for companies to reach out to consumers who were increasingly
spending more time online, the FTC felt the need to update its Endorsement
Guides.

In 2009, the FTC updated the Endorsement Guides to address
endorsements in social-media, including product reviews, blogs, and
tweets.? The revised guidelines addressed social networking and other
Internet media for the first time, and applied the FTC’s traditional disclosure
and substantiation requirements to new media and new forms of
endorsement.?® The revisions provided general principles that the agency
would follow when evaluating endorsements and testimonials, as well as
examples illustrating the application of those principles.?® The examples
illustrated the long-standing principle that material connections between
advertisers and endorsers must be disclosed to consumers.?’ A “material
connection” is one that might “materially affect the weight and credibility of
the endorsement.”?® A material connection exists where a connection
between the endorser and the seller of the advertised product has the potential
to materially affect the weight or credibility of the endorsement.?® The FTC’s

19. Id.

20. Id.

21, Id.

22. Advertisement Endorsements, supra note 16.

23. 1d.

24. FTC Publishes Final Guides Governing Endorsements, Testimonials, FED. TRADE COMM’N
(Oct. 5, 2009), https://www.ftc.gov/news-events/press-releases/2009/10/ftc-publishes-final-guides-gove
rning-endorsements-testimonials.

25. Rebecca Tushnet, Attention Must Be Paid: Commercial Speech, User-Generated Ads, and the
Challenge of Regulation, 58 BUFF. L. REV. 721, 744 (2010).

26. Cross, supra note 4, at 127.

27. FTC Publishes Final Guides Governing Endorsements, Testimonials, supra note 24.

28. FTC Guides Concerning Use of Endorsements and Testimonials in Advertising, 16 C.F.R. §
255.5 (2009).

29. Id.
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revisions to the Endorsement Guides were seen as a response to the growing
number of companies who were paying people to promote a product by
praising it or using it as part of a seemingly noncommercial interaction in
ordinary settings.*® Through these updates, the FTC clarified that if a
company asks someone to endorse its product on social-media sites, the said
endorsement would be subject to the Endorsement Guides.®* Since the
implementation of the updated Endorsement Guides, bloggers reviewing
products have been required to disclose any material connection they have
with the advertisers, including whether they have been given any free
products or compensation.® In addition, advertisers and endorsers must
provide a clear and conspicuous disclosure.®® This means that the disclosure
must be presented in unambiguous language and consumers should be able
to easily notice the disclosure.®* When advertising testimonials to consumers
purport to specify certain results, the disclosure must state what typical
results consumers can generally expect from the use of the product or
service.® Before the 2009 revisions, advertisers were permitted to describe
unusual results as long as they included the disclaimer, “results not
typical.”® The FTC revised the Endorsement Guides to keep them up-to-
date with current marketing techniques, and to point out that advertisers
using these new techniques are subject to the same truthful advertising laws
to which that other forms of advertising is subject to.

Some consumer interest groups have argued that the 2009 revisions do not
address all the marketing strategies being used by companies. They also argue
that consumers often have no way of knowing whether bloggers have been
received some sort of compensation for their endorsements.3” As a response to
the growing trend in social-media marketing, the FTC updated its Endorsement
Guides concerning the use of endorsement and testimonials. However, this
update has created regulatory issues. The FTC has attempted to govern all forms
of advertising within social-media and without the proper foundation to create
effective rules and regulations. The FTC relies on feedback and complaints
from consumers on deceptive advertising, and without a concrete understanding
of each social-media platform, it is difficult to create applicable regulations. The
subjective nature of advertising on various social-media platforms has created
confusion amongst advertisers and endorsers.

30. Tushnet, supra note 25, at 745.

31. FTC Publishes Final Guides Governing Endorsements, Testimonials, supra note 24.

32. Cross, supra note 4, at 126.

33. 16 C.F.R. § 255.5 (2009).

34. Seeid.

35. FTC Guides Concerning Use of Endorsements and Testimonials in Advertising, 16 C.F.R. §
255.2 (2009).

36. Id. at n.105.

37. Cross, supra note 4, at 141.
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V. HOW THE FTC IS REACTING TO NEW TYPES OF
MARKETING AND ADVERTISING ON SOCIAL-MEDIA
PLATFORMS

With the large number of users who are on social-media platforms,
companies are recognizing the potential of reaching a wider audience
through blog posts, Instagram photos, and tweets. Since the creation of
Facebook in 2004, the social networking site has grown into a worldwide
network of over 1,000 million subscribers, and mobile technology has made
possible a much greater reach of the Internet.® By using social-media
platforms, a company increases its brand recognition.®® The company’s
social-media networks become new channels for the company’s voice and
content, making it easier for consumers to access a company’s products and
services and allows the company to be more recognizable by a larger
audience.®® This allows the company to connect with its audience and
influence consumers into being loyal to the company brand. Furthermore, a
company can increase inbound traffic, as every social-media platform
becomes another path leading back to the company’s website and opens up
more opportunities for new consumers to be aware of the company’s services
and products.** The company’s interaction with its consumers on social
media platforms publicly demonstrates a company’s customer service and
enriches consumer relationships, increasing the quality of the consumer
experience.* Lastly, social-media platforms give a company an opportunity
to gain insight into consumers’ interests and allows the company to monitor
what consumers are saying about it online.*®

VI. INCREASING NUMBER OF COMPANIES ARE TURNING TO
SOCIAL-MEDIA PLATFORMS AS MARKETING AND
ADVERTISING SPACES

It is not uncommon to find sponsored content and endorsements of
brands posted by celebrities, popular fashion bloggers, or style-influencers
when you sign into your social-media account. A limited amount of the
sponsored content and endorsements of products consistently follow FTC

38. Internet Growth Statistics, supra note 1.

39. Jayson DeMers, The Top 10 Benefits of Social Media Marketing, FORBES (Aug. 11, 2014, 12:24
PM), http://onforb.es/1vyccu4.

40. 1d.

41. 1d.

42. 1d.

43. 1d.
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regulations or guidelines.** The FTC’s regulations and guidelines apply to
all endorsements and advertising, including those on social-media.*> Thus,
celebrities, bloggers, and influencers must disclose relationships and
connections when they receive free products or other perks, or are
compensated for advertisements or endorsements made to their fans and
followers through their social-media platforms.® The FTC mandates that
fans and followers must be given the opportunity to decide for themselves
how much influence an opinion is worth and to know whether an
endorsement of a product was influenced by a blogger or influencer
receiving the product for free.#” Asthe FTC has noted, “truth-in-advertising
is important in all media, whether they have been around for decades (like
television and magazines) or are relatively new (like blogs and social-
media).”®

VII. INVESTIGATIONS CONDUCTED BY THE FTC

The FTC has conducted investigations to determine whether companies
using social-media for their collaborations with social-media influencers to
endorse and advertise products are “proper uses.” In March 2014, the FTC
notified Cole Haan, a popular shoe brand, that it had conducted an
investigation of a contest, held on Pinterest, for an alleged violation of
Section 5 of the FTC Act.*® Section 5 of the FTC Act prohibits “unfair or
deceptive acts or practices in or affecting commerce.”® The shoe company
urged its Pinterest followers to post five shoe images on the company’s
Wandering Sole Pinterest Board, as well as five photos of the contestants’
“favorite places to wander.”s*  Contestants were instructed to use
“#WanderingSole” in each pin description.>> The contestant with the most
creative entry won a $1,000 shopping spree. The FTC considered these pins
to be endorsements of Cole Haan’s products because consumers who saw
the pins would not reasonably expect that the pins were incentivized by the

44. Jennifer Schultz, Social Media Endorsements and Disclosure, 35.8 THE LICENSING JOURNAL
18, 18 (2015).
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chance to win a $1,000 shopping spree.>®* However, upon review of the
contest, the FTC decided that no further action was needed at the time
because it had neither publicly addressed whether entry into a contest was a
form of material connection, nor explicitly addressed whether a pin on
Pinterest might constitute an endorsement.* Other factors that the FTC
considered included the small number of contestants that entered Cole
Haan’s contest, and the company’s adoption of a social-media policy that
adequately addressed the FTC’s concerns with monitoring social-media
influencers’ compliance with the obligation to disclose material connections
when endorsing its products.®

In April 2015, Lord & Taylor, a luxury department store, debuted one
of its most successful advertising initiatives by recruiting fifty popular style
bloggers and giving them each a paisley printed dress from its 2015 Design
Lab line.%® The bloggers were paid to post a photo of themselves wearing
the dress on their Instagram accounts using the hashtag “#DesignLab.”” The
campaign raised awareness of the brand’s new “fashion-forward” collection
and, the Instagram posts picked up more than 1,000 likes from fashion fans.%
The dress that was found on the bloggers’ Instagram accounts were sold out
almost immediately.>® However, none of the bloggers disclosed that they
were paid by Lord & Taylor to post the photos.®° According to the FTC, the
bloggers were required to disclose to their followers that there was a material
relationship between them and Lord & Taylor because they were paid for
their Instagram posts.®! In an attempt to meet the FTC guidelines, some of
the Instagram posts were edited to include disclosures, such as adding the
hashtag “#ad” to the posts.®

The FTC has not been strictly enforcing its guidelines on companies
who are using social-media to promote their products. As a result, many
companies are choosing not to disclose campaigns and partnerships they
have with social-media influencers. The lack of enforcement by the FTC in
bringing legal cases against companies who are violating the FTC’s
guidelines with these contests, and campaigns in placing proper disclosures

53. Id.
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56. Liza Darwin, Why Those FTC Blogger Requirements Aren't Working, REFINERY 29 (Apr. 7,
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for advertisements done on social-media platforms, is a major issue because
more companies believe they can get away with not including proper
disclosures.’® Although the FTC has detailed in its guidelines the proper
ways to disclose advertisements via social-media, penalties for any
violations of the guidelines remain unclear because they have not been
published. Aside from investigations that have been conducted by the FTC,
there have been no legal cases brought against companies who have violated
the guidelines.% Although it is within the FTC’s authority to penalize
advertisers and bloggers,® it is choosing not to. The primary reasons behind
this could be that it is difficult to search the Internet for violators, and if
violators were found, it would be too costly to take them to court.?® The
possibility of punishment if companies violate the Endorsement Guides is
not slowing down the use of these social-media platforms for marketing and
advertising purposes. Companies are continuing to use social-media
platforms, such as marketing campaigns, to advertise their products.”

VIII. UPDATES TO THE FTC’S ENDORSEMENT GUIDES: “WHAT
PEOPLE ARE ASKING” PAGE

As a response to the investigations conducted by the FTC into the
disclosure practices of companies on various social-media platforms, the
FTC made updates to its “What People Are Asking” page, a source that
companies can turn to for informal guidance relating to the Endorsement
Guides in May 2015. The page takes the format of a typical FAQ and
answers page, including information about disclosing material connections
between advertisers and endorsers.®® The FTC revised the FAQ section to
address forms of promotion on various social-media platforms that had
gained popularity since the last updates that were made to the Endorsement
Guides back in 2009. The FAQ revisions addressed current advertising and
marketing trends, such as the use of Twitter endorsements, Facebook’s
“like” button, video endorsements, and employee endorsements.®® Although
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the revisions provide clarification on the FTC’s expectations when
companies turn to social-media platforms,” the FTC stresses that the
underlying legal principles surrounding endorsements remain the same.™
Endorsements must be truthful and not misleading.” If there is a material
connection between an endorser and an advertiser of the product that would
affect how people evaluate the endorsement, it must be disclosed clearly and
conspicuously.”™ If the advertiser does not have proof that an endorser’s
experience with the product represents what consumers will experience by
using the product, the advertiser must disclose the generally expected result
in those circumstances.™

The updates made to the FTC’s “What People Are Asking” page were
intended to help advertisers navigate their specific obligations under the
Endorsement Guides and offer advertisers expanded guidance on relevant
topics.” The FAQs include an entire section that focuses on disclosures.”™
Even though the FTC does not mandate specific language for disclosing a
paid endorsement, or an endorsement where the endorser was given a
product for free, the FTC suggests that companies use a simple disclosure,
such as “Company X gave me this product to try. . .””” In contrast, the FTC
points out that a disclosure such as “Company X gave me a sneak peek of its
new product” is insufficient to disclose a paid relationship.”

The FTC suggests using terms such as “Ad,” “Sponsored,”
“Promotion,” or “Paid Ad” on Twitter and other social-media platforms to
disclose a sponsorship on social-media.” Moreover, companies who hold
contests and sweepstakes on social-media must clearly disclose that the post
is being made as part of a contest or sweepstakes.®® The FTC clarifies that
using a general hashtag is insufficient, but including “contest” or
“sweepstakes” as part of the hashtag should be sufficient.

In regard to employee endorsements, an employee who endorses his or
her employer’s products on social-media must disclose the relationship with
the employer.8! The FTC does not consider listing an employee’s employer
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on a profile page as sufficient notice, and places emphasis on the company’s
responsibility to ensure proper disclosure is made any time an employee
posts positive reviews online.®? The disclosure that an employee is reviewing
a product or service should be included in the review itself.

On social-media platforms such as Facebook and Instagram, which
allow users to “like” a company or social-media post, the FTC considers
buying fake “likes” to be deceptive.®® For videos that include endorsements
or testimonials, disclosures should not be placed in the description of a video
and instead should be clearly and prominently featured in the video itself.8
Although the FTC has provided helpful insight on endorsements and related
disclosures through its Endorsement Guides and informal guidance on its
“What People Are Asking” page, these resources are not entirely
comprehensive.

IX. HOW THE FTC CAN ADDRESS CONTINUALLY CHANGING
TECHNOLOGIES SURROUNDING SOCIAL-MEDIA PLATFORMS
AND WHAT COMPANIES CAN DO TO ENSURE COMPLIANCE
WITH THE GUIDELINES

Although the FTC has updated its “What People Are Asking” page to
informally address questions concerning the use of endorsements and
testimonials in social-media advertising, there has been no formal updates to
its Endorsement Guides. Typically, regulations are slow to catch up with
technology.®® Social-media is less formal and moves rather quickly. As a
result, companies tend to overlook which regulations apply.t¢ As of today,
the FTC has conducted several investigations, but has chosen not to bring
any legal action.#” As new issues arise, companies who find themselves in
situations like Cole Haan and Lord & Taylor may not be so lucky, and the
FTC may choose to fine or recommend other enforcement action for
neglecting to disclose material connections or including insufficient
disclosures on social-media marketing.
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X. SAFE HARBORS THAT THE FTC CAN PUT IN PLACE AS A
RESPONSE TO NEW TECHNOLOGIES SURROUNDING SOCIAL-
MEDIA PLATFORMS

Given the scope of the ever-expanding domain of online advertising and
social-media, the question still remains as to exactly how the informal
guidelines will be enforced. To date, there are over one billion registered
accounts on Facebook and over 400 million monthly active accounts on
Instagram.® As noted by Richard Cleland, an associate director for the
FTC’s advertising division, there are not enough resources for the agency to
look at 500,000 blogs or even a thousand blogs.2° Currently, the agency can
only look into individual cases that are reported.®® In return, the agency
heavily relies on consumers to report any sponsored content or advertising
campaigns that are not compliant with the FTC’s guidelines. Although the
FTC has attempted to publicize specific guidance about social-media issues,
there is still a lack of awareness and education among the marketing
community.®

The Endorsement Guides apply equally to all types of media and forms
of endorsement, but this can be problematic as there are variations amongst
social-media platforms. For example, Snapchat, a video messaging mobile
application that allows users to capture videos and pictures, is becoming
widely used for advertising purposes.® Advertisers are taking advantage of
the mobile application’s popularity — data shows that more than 60% of
individuals living in the United States age thirteen to thirty-four are
Snapchatters, and there are seven billion video views that occur every day
on Snapchat.®®* What sets Snapchat apart from other social-media networks
is its ability to have photos and videos immediately disappear after it is
viewed by a user’s followers, or after twenty-four hours if photos and videos
are posted on a user’s “story.” With social networks like Snapchat being
created, the FTC cannot keep up with its disclosure requirements to new
media and forms of endorsement. Although the Endorsement Guides and
informal guidelines from the “What People Are Asking” page are a reminder
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to advertisers that the FTC remains vigilant in policing advertising claims,
the agency does not have the manpower or a clear understanding of what
potential problems may arise from new forms of social-media marketing.*

Many advertisers have been waiting for the FTC’s guidance on social-
media issues that were not on the agency’s radar five years ago.® However,
because the FTC has not updated its Endorsement Guides since 2009, the
marketing community has not made much effort to keep up with any
guidance surrounding social-media.®® Although the FTC views the updates
made to the “What People Are Asking” page as notice to companies who are
turning to social-media platforms as marketing and advertising spaces, more
can be done to publicize these updated guidelines.®” By adequately educating
the marketing community about the proper disclosures, more self-regulation
can be achieved amongst advertisers, companies, and social-media
influencers. In addition, FTC can indicate specific guidance on proper
disclosures on all social-media platforms instead of including multiple
suggestions and recommendations. This, in turn, would clarify the FTC’s
expectations for each scenario discussed in its guidelines. For instance, the
FTC can require “ad” to be displayed in text for all sponsored content found
on Snapchat for the entire duration of the photo or video that is published on
an influencer’s account. By setting clear criteria that must be met, companies
will have a better understanding of what a proper disclosure entails. Lastly,
because the guidance provided by the FTC is seen as informal, the FTC can
send a clear message to advertisers that it is cracking down on those who are
not compliant by incorporating and adopting the specific guidance into its
Endorsement Guides.

XI. SAFEGUARDS FOR COMPANIES AS THEY AWAIT FURTHER
GUIDANCE FROM THE FTC

There are safeguards that companies can take to ensure compliance with
the FTC’s current Endorsement Guides and suggestions made in its “What
People Are Asking” page. First, companies should become familiar with
what the FTC considers to be an endorsement.®® Under the Endorsement
Guides, an endorsement is defined as:

[Alny advertising message (including verbal statements,

demonstrations, or depictions of the name, signature, likeness or

other identifying personal characteristics of an individual or the
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name or seal of an organization) that consumers are likely to
believe reflects the opinions, beliefs, findings, or experiences of
a party other than the sponsoring advertiser, even if the views
expressed by that party are identical to those of the sponsoring
advertiser.%

This is particularly important for endorsements made on social-media
platforms. Depending on the type of endorsement being made, it is
sometimes difficult for followers (who are also consumers) to notice that
their favorite blogger has either paid for the product that is photographed on
his or her social-media account, or was given the product for free in exchange
for his or her post endorsing the brand. When in doubt, companies should
err on the side of caution and include a disclosure.

Second, if companies are using social-media or consumer-generated
content, such as blogs, in their marketing and advertising, they should adopt
a self-imposed requirement to have all campaigns, contests, and content
include a disclosure. The FTC has made it clear that the Endorsement Guides
apply to social-media and that disclosures should be made in all forms of
social-media that are being used by the company.® A simple statement
should suffice and be based on the examples provided by the FTC in its
“What People Are Asking” page. For example, due to the 140-character
limit on Twitter, the FTC advises to begin a tweet with “Ad:” or “#ad,” which
only takes up three characters.’®® Using words such as “promotion,” “paid
ad,” or “sponsored” may also be sufficient.’®> By including very specific
guidelines into a company’s policies and procedures when using social-
media or consumer-generated content in its marketing and advertising, the
FTC’s truth-in-advertising requirement will likely be met.

Putting into practice the use of appropriate disclosures when using
social-media or consumer-generated content can be a complex task for
companies; as the FTC has recommended different standards of disclosures
depending on which social-media platform is being used. For example,
video endorsements must include an oral disclosure at the beginning of the
video. Whereas endorsements made on blogs must be included in the blog
posts in a font that is easy to read. Although there is no “right” type of
disclosure, the FTC has addressed types of disclosure that may be
insufficient.'® When using Facebook, there is enough space for a full

99. FTC Guides Concerning Use of Endorsements and Testimonials in Advertising, 16 C.F.R. §
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disclosure, but lengthy status updates may appear too daunting for readers to
want to click. By adding “Ad:,” “Sponsored by:,” or “Affiliate link:” at the
beginning of the status update, it becomes very apparent to readers that this
is a disclosure.’®* Another consideration is whether companies are getting
their readers to click an affiliate or sponsored link before getting to the
disclosure. This may appear as misleading to readers unless companies are
including text indicating that the link is an affiliate one. On Twitter, the
challenge is the limitation on characters, so companies should maximize
their words while clearly conveying their disclosure by leading tweets with
“Ad” or “Sponsored.”% When using blog posts, companies should avoid
placing disclosures at the end of the post if affiliate or sponsored links in the
content appears before the disclosure.’®® The FTC, most likely will consider
this misleading to consumers.1” Because blog posts allow for more space
for proper disclosures, companies should be clearer in their disclosures and
include a full disclosure paragraph.® On social-media platforms like
Instagram and Pinterest, lengthy disclosures may take away from the
appearance of these platforms. Thus, companies should take advantage of
one word intros such as “Ad,” “Advertisement,” or “Sponsored.”'® In the
case of Snapchat, where the video disappears as soon as it is viewed, there is
no particular place to include a disclosure that would guarantee that all
consumers would be made aware of the partnership between the company
and the user, unless the disclosure is included on all of the user’s photos or
videos. Companies will have to choose between including a prominent
disclosure in text that is included in all the related Snapchat stories on the
user’s profile or not having sponsored content on Snapchat.

Third, companies should ensure that their disclosures are clear and
conspicuous, as noted by the Endorsement Guides.!® To meet the FTC’s
“clear and conspicuous” standard, companies “should use clear and
unambiguous language and make the disclosure stand out.”*'* Disclosures
should not be hidden in a disclaimer or at the bottom of the webpage.!!?
Disclosures should be placed near the claims and opinions reflected by the
endorser in a font that is easy to read and in a shade that stands out against
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the background.'** Moreover, endorsements made via audio or video should
be delivered in the same manner.* It is also important for companies to
remember that audio and video endorsements may need to include multiple
disclosures depending on their lengths.’> Companies should keep in mind
that the main purpose of including a proper disclosure on social-media
platforms is to inform the followers that the content they are viewing is an
endorsement.¢

Lastly, companies should consider creating a legal social-media policy
for both employees and bloggers. Adopting a legal social-media policy that
addresses proper disclosure practices and training employees and influencers
on this policy, is the first step to maximizing the effectiveness of strategic
social-media use while minimizing the risk of engaging in misleading
advertisement.!!” By providing clear guidelines, there is less confusion as to
what the company’s expectations are for employees and influencers. Under
the Endorsement Guides, bloggers have the primary responsibility to
disclose a material connection to the advertiser.!® However, the FTC has
emphasized that companies must also institute procedures to ensure their
current employees and third-party bloggers who are endorsing their products
are complying with the disclosure requirement.'?® Best practices in meeting
these requirements include: (1) tracking all individuals who post product
reviews online at the company’s direction; (2) ensuring that each individual
understands when he or she needs to disclose the relationship with the
company; (3) implementing a review process to ensure that individuals
acting on the company’s direction are posting accurate statements; and (4)
taking steps to address statements that do not comply with the Endorsement
Guides.’® By following these best practices, a company may be more likely
to be compliant if it has established and implemented proper procedures.
The failure to institute such procedures will increase the risk of holding the
company liable for non-compliance with the disclosure requirement by an
employee or third-party blogger.
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XIl. THE CONSEQUENCES OF NOT HAVING A LEGAL SOCIAL-
MEDIA POLICY IN PLACE

Companies can lower the risk of finding themselves in scenarios that
Sony Computer Entertainment America LLC (Sony) and Nordstrom Rack
were in when using social-media for advertising purposes. In 2014, during
Sony’s promotion of the launch of its new PlayStation Vita gaming console,
Deutsch LA, Inc., the advertising agency hired by Sony, asked its employees
to promote the ad campaign by tweeting about the console using the hashtag
“#gamechanger.”*? The FTC investigated the ad campaign and determined
that the employees failed to disclose their connection to Sony and Deutsch
LA, which violated the Endorsement Guides.!?? The Endorsement Guides
required both companies to inform social-media users that their employees
were being paid to tweet endorsements, and to implement a reasonable
monitoring program to ensure that their employees were disclosing such
connections.!?  After conducting the investigation, the FTC agreed not to
pursue enforcement against Sony and Deutsch LA if both companies
provided a report setting forth how they will comply with the Endorsement
Guides in the future and submitted to a five-year reporting requirement. In
Nordstrom Rack’s case, the company hosted a Tweetup, providing
influencers on Twitter with $50 gift cards in exchange for positive tweets
about the store in advance of its opening.** According to the Endorsement
Guides, Nordstrom Rack had the same requirements as noted in Sony’s case.
However, despite of these requirements, Nordstrom Rack chose not to have
event attendees disclose their connection with the company, and stated that
it was not responsible for ensuring that social-media users disclosed such
connections.’® The FTC investigated the Tweetup, and in exchange for not
pursuing enforcement against Nordstrom Rack, the company agreed to
amend its social-media policy to comply with the Endorsement Guides.'?
Both companies could have avoided these situations by having a legal social-
media policy in place that properly addresses all the requirements in the FTC
Endorsement Guides. Aside from the legal and financial liability associated
with these settlements with the FTC, the companies also experienced brand
damage. Companies should avoid legal liability and brand damage by
adopting a legal social-media policy containing the requirements of the
Endorsement Guides.
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XI11. CONCLUSION

As the rapid growth of social-media platforms as marketing and
advertising spaces continues, there will be new legal issues arising in terms
of what constitutes a proper disclosure to consumers. There is a need for
uniform regulations to be accepted collectively by companies who choose to
use social-media platforms for marketing and advertising purposes. The
FTC should keep up-to-date with advertising practices on up-and-coming
social-media platforms in order to provide the right amount of guidance.
Setting clear, minimum standards would provide foreseeability, reliability,
and development of what constitutes as sufficient disclosures at a time where
new technologies surrounding social-media platforms are continuing to
grow. This will allow the FTC to be flexible and actively involved enough
to be aware of the evolving online advertising space that companies are
entering into. In the meantime, companies should adhere to the guidelines
provided by the FTC. If the FTC’s guidelines do not cover a particular area,
it is best practice to be stricter with disclosure requirements to ensure
compliance.
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