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Governments around the world create and collect an enormous and 

wide-ranging amount of data.  For various social, political, and 
economic reasons, open data has become a popular government 
practice and international movement in recent years.  It is estimated 
that more than 250 national or local governments from around 50 
developed and developing countries have launched open government 
data (OGD) initiatives.  Open data policies are widely recognized as 
a tool to foster government transparency and economic growth.  
Businesses have also developed innovative applications, products, 
and services based on OGD.  Although OGD is a global movement, it 
faces a number of unsolved legal hurdles.  Among others, it is 
critically important for participating governments to devise the most 
appropriate legal means of releasing data, and intellectual property 
(IP) licensing has been viewed as one of the main obstacles for 
governments in this regard.  Consequently, entrepreneurs may 
hesitate to use or reuse government data if there is no reliable 
licensing or clear legal arrangement governing it.  

This Article focuses on the legal issues associated with OGD 
licenses.  Different government agencies have chosen different 
licensing terms to manage the release of their data.  This study 
compares current open data licenses and argues that licensing terms 
reflect policy considerations, which are quite different from those 
contemplated in business transactions or shared in typical commons 
communities.  This Article investigates the ambiguous legal status of 
data together with the new wave of OGD, which concerns some 
fundamental IP questions not covered by, or analyzed in depth in, the 
current literature.  Moreover, this study suggests that governments 
should choose or adapt OGD licenses according to their own IP 
regimes.  For example, whether a database right is protected as a sui 
generis right and whether moral rights are waivable in the subject 
jurisdiction both lead to licensing terms being designed differently.  
In the end, this Article argues that the design or choice of OGD 
license forms an important element of information policy; 
governments, therefore, should make this decision in accordance with 
their policy goals and in compliance with their own jurisdictions’ IP 
laws. 
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The dawn of a new era of transportation is upon us.  Cars 

that drive themselves are no longer relegated to our 
imaginations and science-fiction movies.  Automobile 
companies like Tesla and Volvo, as well as search-engine 
giant Google, are rolling out new features that take over the 
duties previously charged to the driver of a vehicle.  Given the 
uncertain nature of future legal liability and regulation of 
vehicles that can drive autonomously, it is imperative that we 
establish a liability and regulatory framework so that 
automakers can continue to make advances in the field and 
consumers can know what to expect when operating their 
intelligent vehicles. 
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This note focuses on the series of events that were pertinent 

to the Fukushima Daichii Nuclear Disaster and recommends 
stringent nuclear power plant license procedures, stronger 
reform in accident mitigation policies, and heightened 
transparency between the government and its people.  Japan 
embraces the peaceful use of nuclear technology to provide a 
substantial portion of its electricity despite being the only 
country to have suffered the devastating effects of nuclear 
weapons in wartime.    

 
This note will also discuss how the evolving structure of the 

Japanese economy has led to a change in the pattern of the 
business sector’s engagement with energy policy-making and 
the specific roles of energy-intensive users after the 
Fukushima Daiichi Nuclear Disaster. 
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Food and Drug Administration (FDA) makes CC0 the default rule for open 
data while requiring users give “proper credit.”223  The legal outcome of 
such an arrangement is similar to that of adopting CC-BY or ODC-BY, 
which grants virtually all types of copyright and related rights as long as 
the licensors attribute any public use of the database, or works produced 
from the database, in the manner specified in the license.  But why does the 
FDA not apply CC-BY directly to ensure user attribution?  This practice 
would involve a fundamental inquiry into the relationship between IP and 
attribution.  Normally, right of attribution is part of moral rights.  Authors 
own copyright so that they can require users or licensees to attribute credit 
to them.  In the case of the FDA’s Terms of Service, the agency does not 
intend to claim copyright while it values users’ attributions.  It may well 
explain why government is interested in claiming ownership over non-
copyrightable materials.224  By claiming copyright ownership over data, 
governments are justified in using public licenses to entail users giving 
credit.   

Since OGD policies normally promote access to, and reuse of, data for 
free or at nominal costs,225 every restriction in the licensing terms that 
increases users’ costs needs to be justified.  Therefore, it is worth exploring 
why attribution is necessary in open data licenses.  Some researchers argue 
that the attribution requirement is the government’s instrument to control 
speech because every restriction on the use of data is a form of 
censorship.226  This argument is flawed in at least three ways: first, free 
speech as a constitutional right is still subject to some limitations;227 
second, there is no empirical evidence or theoretical support indicating that 
the attribution requirement in OGD licenses generates a chilling effect or 
any barriers to freedom of speech; and third, it is not articulated why 
governments would intend to restrict speech via the attribution 
requirement.  We can hardly imagine how a government would be able to 
use the attribution requirement to silence others from voicing opinions with 
which it disagrees. 

Some other scholars have suggested that attribution can guarantee the 
accuracy and reliability of the data provided by governments.228  
Nevertheless, such an argument may not be validated if we read through 

 

223. FDA, Terms of Services, supra note 88. 
224. See supra text accompanying note 205-208. 
225. See supra text accompanying note 32. 
226. TAUBERER, supra note 1, at 109. 
227. See, e.g., David S. Bogen, The Origins of Freedom of Speech and Press, 42 MD. L. REV. 

429, 431, 436–37 (1983); Irene M. Ten Cate, Speech, Truth, and Freedom: An Examination of John 
Stuart Mill’s and Justice Oliver Wendell Holmes’s Free Speech Defenses, 22 YALE J.L. & HUMAN. 35, 
69 (2010); Ronald J. Krotoszynski, Jr, A Comparative Perspective on the First Amendment: Free 
Speech, Militant Democracy, and the Primacy of Dignity as a Preferred Constitutional Value in 
Germany, 78 TUL. L. REV. 1549, 1551, 1554–59 (2004). 

228. See, e.g., Marcowitz-Bitton, supra note 2, at 414–15. 
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government data licenses. It is quite costly to maintain the accuracy and 
precision of data.229  Poor quality has been a problem for government 
data;230 consequently, making it openly available highlights its 
incompleteness and inaccuracy. Most open data licenses include a liability 
disclaimer refusing to take responsibility for the data’s accuracy, 
correctness, or completeness.231  The data or database is licensed by the 
licensor “as is” and without any warranty of data quality.232  The disclaimer 
provision in traditional public license agreements is typically subject to IP 
infringement claimed by third parties,233 but in open data agreements, the 
disclaimer provision also excludes any legal liability associated with data 
error.  If the attribution terms in open data licenses are intended to ensure 
data quality, then the disclaimer provisions become unnecessary in the 
license agreement. 

 
Over-Attribution 
 

Although governments want proper attribution for the data they 
release, they dislike over-attribution.  One notable example is the UK’s 
OGL which encompasses a “non-endorsement” provision that prohibits the 
use of the released information “in a way that suggests any official status or 
that the Information Provider and/or Licensor endorse . . . [the licensor’s] 
use of the Information.”  Similar provisions can also be found in the Dutch 
OGD policy234 and in all CC licenses.235  A nonendorsement provision 
addresses a typical concern that the public sector has with open data.  
When releasing data to the public, government agencies normally aim to 
release it in a non-discriminative and neutral way.  After all, encouraging 
innovative uses of the data by the private sector does not mean endorsing or 
recommending those uses. 

 
 
 
 

 

229. TAUBERER, supra note 1, at 118. 
230. See, e.g., GURIN, supra note 4, at 233; TAUBERER, supra note 1, at 149. 
231. See, e.g., Commission Notice, Guidelines on Recommended Standard Licences, supra note 

93, § 2.3.5; FDA, Terms of Services, supra note 88; Nat’l Archives, OGL Version 3, supra note 136; 
Open Data Commons, ODC-By v1.0, supra note 116, § 7.0; Open Data Commons, PDDL, supra note 
121, § 5.0. 

232. See, e.g., LEE ET AL., supra note 4, at 69. 
233. See, e.g., Stephen McJohn, The GPL Meets the UCC: Does Free Software Come with a 

Warranty of No Infringement?, 15 J. HIGH TECH. L. 1, 19 (2014). 
234. See, e.g., Janssen, supra note 1, at 451. 
235. Creative Commons, supra note 96. 
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Rationale for Attribution in Open Data 
 
The right to be identified, or right of attribution or paternity, is the 

most important category of moral rights.236  Therefore, a government’s 
attitude toward appropriate attribution may be understood from the 
perspective of moral rights theory.  It should be noted that the 
government’s generation of data differs from that of individuals or 
enterprises making creative works.  Most government data is produced as a 
by-product of its daily functions.237  Therefore, although correct attribution 
can provide non-pecuniary rewards or incentives to authors of creative 
works,238 the same cannot be justified in the context of government data.  In 
addition, attribution rights have traditionally represented an artist’s 
personal connection to his or her creative works.239  This personal link 
hardly exists in the generation of government data.  

Nonetheless, governments occasionally gain political advantages from 
the attribution requirement because it helps craft the public impression that 
they have released some valuable data to society.  In this sense, 
governments, just like authors of creative works, benefit from situations 
where the relationship between the makers and their works is visible.240  
Greg Lastowka correctly indicated that attribution helps creators gain 
advantages in the reputation market.241  The same reasoning can be applied 
to governments’ open data licenses in which the attribution requirement 
may help them earn a positive public reputation. 

Another argument in favor of attribution is the “public interest theory” 
that states that the public can benefit from the disclosure of attribution.242  

 

236. See, e.g., GOLDSTEIN & HUGENHOLTZ, supra note 168, at 361; Rajan, supra note 222, at 
926.  

237. See supra text accompanying note 2. 
238. See, e.g., Jane C. Ginsburg, Moral Rights in a Common Law System, 1(4) ENT. L. REV. 121, 

122 (1990); Fisk, supra note 222, at 56–60; see also Asay, supra note 91, at 792 (noting that attribution 
is a significant drive for contributions in free or open source software or open content communities).   

239. See, e.g., Elizabeth M. Bock, Note: Using Public Disclosure as the Vesting Point for Moral 
Rights under the Visual Artists Rights Act, 110 MICH. L. REV. 153, 161–62 (2011); see also Robert C. 
Bird, Moral Rights: Diagnosis and Rehabilitation, 46 AM. BUS. L.J. 407, 426 (2009) (Le droit moral [or 
moral right in France] . . . addresses legal rights that acknowledge a personal legal connection between 
an author and her creations); Dietz, supra note 168, at 207 (noting that morals rights in Germany 
Copyright Act focuses on the authors’ personal relationship with his or her creative works). 

240. See VON LEWINSKI, supra note 168, at 51. 
241. Lastowka, supra note 222, at 60–61; see also Bock, supra note 239, at 168 (“integrity and 

attribution are concerned with the reputation of the artist”). 
242. See, e.g., Ginsburg, supra note 238, at 122; see also Fisk, supra note 222, at 54 

(“[a]ttribution is a type of signal, and it operates in labor and other markets plagued by information 
asymmetries in which reliable signals are important”); Hansmann & Santilli, supra note 167, at 107 
(noting that public interests are enhanced by attribution right, which prevents the public from being 
misled about the work); Margaret Ann Wilkinson, The Public Interest in Moral Rights Protection, 2006 
MICH. ST. L. REV. 193, 212–16 (2006) (analyzing moral rights’ public-interests function in information 
provision). 
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This theory is more suited to OGD policy. As the primary goal of OGD is 
to promote transparency, accountability, and economic development, the 
public has a stake in knowing whether the data is provided by the 
government and which government agency provided which data, dataset, or 
database.  The disclosure of this information can better enable citizens to 
assess the performance of government agencies and whether, and to what 
extent, the data release can help economic development. 

The “public interest theory” may also justify the nonendorsement 
provision mentioned above.  In many jurisdictions, moral rights are 
associated with not only a user’s obligation to identify the author but also a 
nonauthor’s right to object to false attribution.243  Creators can prevent 
works that they never created from being misattributed to them.244  This 
right is the reverse of attribution rights.245  The right to object to false 
attribution is different from a nonendorsement scenario because the former 
did not create the subject information at all, whereas governments did 
create the data in the latter but they refuse to endorse private parties’ uses 
of it.  Nevertheless, users in both scenarios attempt to ride on the coattails 
of another’s reputation and mislead the public in order to market their 
products or services.  In this sense, the “public interest theory” can also 
explain the rationale for the non-endorsement provision in government 
licenses.  Like the laws that prohibit false attribution, the nonendorsement 
provision helps prevent public deception.246  It is in the public interest to 
prevent governments or any other parties from receiving undue attribution 
or false association.247 

V.  CONCLUSION 
 
Governments collect and generate a great deal of data as a part of their 

daily functions, and this data has tremendous public and private value.  By 
enabling governments to release vast amounts of data in a timely manner, 
digital technologies propel the OGD movement.  Open data may contribute 
to the achievement of a wide range of social, economic, and political goals.  
Nevertheless, it also involves a variety of legal issues. The choice, or 

 

243. See, e.g., CORNISH ET AL., supra note 179, at 514; Bird, supra note 239, at 411–12; 
Dworkin, supra note 167, at 232; Hansmann & Santilli, supra note 167, at 130; Lee, supra note 168, at 
802; Cyrill P. Rigamonti, Deconstructing Moral Rights, 47 HARV. INT’L L.J. 353, 361, 401 (2006). 

244. See, e.g., TANYA APLIN & JENNIFER DAVIS, INTELLECTUAL PROPERTY LAW: TEXT, CASES, 
AND MATERIALS 151 (2nd ed. 2009); CORNISH ET AL., supra note 179, at 514; Robert C. Bird, Lucille 
M. Ponte Protecting Moral Rights In the United States and the United Kingdom: Challenges and 
Opportunities under the U.K.’s New Performances Regulations, 24 B.U. INT’L L.J. 213, 221, 236–38 
(2006). 

245. See, e.g., Ginsburg, supra note 238, at 122. 
246. Id. 
247. Id. 
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design, of licenses for OGD is not only a legal issue, but also a policy 
issue.  OGD licenses can form an important element of a government’s 
information policy, reflecting considerations that differ from those of 
proprietary licenses or community-based commons licenses in the private 
sector.  Therefore, this study argues that a government’s decisions 
regarding open data licenses reveal the priorities of its policy goals, which 
may be associated with transparency, accountability, collaboration, or 
economic growth. 

In this Article, three suites of public licenses developed by CC, ODC, 
and the British government are compared and analyzed.  They are probably 
the most notable licenses for government data and commonly considered 
by the public sector for open data policies.  As a huge amount of 
government data does not meet the originality requirement and thus is not 
copyrightable, these licenses may not constitute effective copyright 
protections in many OGD scenarios.  However, they can still function well 
as licenses of database rights in EU jurisdictions where database rights are 
protected as sui generis rights. In most other jurisdictions, such as Asian 
countries and the US, where there is no sui generis database right, these 
licenses may not be legally effective for non-copyrightable data and 
databases.  In these cases, governments are advised to implement CC0, 
PDM, or PDDM after conducting due diligence confirming the public 
domain status of the subject data.  

Moreover, attribution is the most common, and occasionally the only, 
requirement in OGD licenses.  This requirement is typically accompanied 
by a nonendorsement provision.  The existence of this design in open data 
licenses cannot be explained by traditional copyright theories because the 
data can hardly present a government’s personality and governments do not 
need user attribution as an incentive to generate data.  Nonetheless, these 
provisions can be understood by applying the public interest theory of 
moral right.  As the primary goal of OGD is to promote transparency, 
accountability, and economic development, the public has a vested interest 
in knowing whether the data is provided by the government and which 
government agency has produced it.  Moreover, governments need user 
attribution to earn a positive public reputation.  The nonendorsement 
provision is also used to protect the public interest by preventing 
governments or any other parties from benefiting from undue attribution or 
false association.  
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Autonomous Vehicles Will Drive 
Themselves – But They Won’t Regulate 
Themselves 
 
David Goldstein* 
 

I.  INTRODUCTION TO AUTONOMOUS VEHICLES 
 

The dawn of a new era of transportation is upon us.  Cars that drive 
themselves are no longer relegated to our imaginations and science-fiction 
movies.  Automobile companies like Tesla and Volvo, as well as search-
engine giant Google, are rolling out new features that take over the duties 
previously charged to the driver of a vehicle.1  Since October 2014, all of 
Tesla’s vehicles come standard with hardware for their Autopilot feature.2  
Tesla’s Autopilot feature, which requires an up-charge of $2,500 for 
activation,3 includes capabilities such as blind spot warnings, automatic 
braking, and lane switching.4  A further update to the Autopilot software 
added a capability that Tesla refers to as “Summon,” which, when 
activated, will induce the car to exit a parking space on its own, without a 
driver inside the car, and approach its nearby owner,5 like a personal, built-
in valet. 

Tesla’s Autopilot feature also possesses the ability to do the driving 
for its passengers.6  The operator of a Tesla can allow the car to take over 
the driving at speeds above 18 miles per hour.7  This technology was 
recently used by a group of three on a cross-country trip from New York 
City to Redondo Beach, California, that took just under a mere fifty-eight 

 

 *  J.D. Candidate, University of California, Hastings College of the Law, 2017.  I would like to 
thank the HBLJ team for selecting my note and working with me throughout the editing process.  I 
would also like to give a special thanks to my parents for their wisdom and continued support.   
 1. Markos Moulitsas, Whether It’s Faraday, Tesla, or Volvo, Our Electric Self-Driving Car 
Future Is Closer Than Ever, DAILY KOS (Jan. 6, 2016, 12:02 PM PST), http://www.daily kos.com/ 
story/2016/1/6/1466657/-Whether-it-s-Faraday-Tesla-or-Volvo-our-electric-self-driving-car-future-is-
closer-than-ever. 
 2. Cadie Thompson, 7 Incredible Things Tesla’s Cars Can Now Do on Autopilot, TECH INSIDER 

(Jan. 11, 2016, 2:24 PM), http://www.techinsider.io/7-incredible-tesla-autopilot-features-2016-1. 
 3. Id. 
 4. Id. 
 5. Id. 
 6. Alex Davies, Obviously Drivers Are Already Abusing Tesla’s Autopilot, WIRED (Oct. 22, 2015, 
7:00 AM), http://www.wired.com/2015/10/obviously-drivers-are-already-abusing-teslas-autopilot/. 
 7. Id. 
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hours.8  Autopilot was engaged during ninety-six percent of the trip.9  
Despite the car’s ability to stay in the lanes on its own, the driver must 
touch the steering wheel every few seconds or else the car will signal a 
warning and eventually come to a controlled stop.10  Tesla CEO Elon Musk 
has stated, “[w]e tell drivers to keep their hands on the wheel just in case, 
to exercise caution in the beginning.”11 

Although Tesla’s current stance is to implore drivers to stay relatively 
alert while using Autopilot, undoubtedly, it will not be long before driver 
attention is not required at all.  In fact, Google is developing a line of self-
driving cars that does not even permit its human passengers to drive.12  The 
electrically-powered vehicle contains no steering wheel and no brake 
pedals.13  The only control that a passenger possesses in Google’s 
revolutionary vehicle is a red emergency stop button.14 

Tesla’s Model S, the company’s cheapest currently available model, 
starts at $75,000 before tax-incentives15 (the federal government and many 
state governments give tax credits to buyers of low-emission vehicles16), so 
by no means are its Autopilot features widely available to the public.  
However, on March 31, 2016, Tesla unveiled its Model 3.17  Like Tesla’s 
other vehicles, the Model 3 comes standard with Autopilot hardware.18  
Starting at $35,000 before tax incentives,19 the Model 3 is being billed as 
Tesla’s mass-market car.20  Within twenty-four hours of the Model 3’s 
unveiling, Tesla already had 232,000 preorders for the car (most having 
come in prior to the unveiling).21  Though the Model 3 is not slated for 
production until late 2017,22 it is clear that cars with autonomous driving 

 

 8. Davies, supra note 6. 
 9. Id. 
 10. Id. 
 11. Id. 
 12. John Markoff, Google’s Next Phase in Driverless Cars: No Steering Wheel or Brake Pedals, 
N.Y. TIMES (May 27, 2014), http://www.nytimes.com/2014/05/28/technology/googles-next-phase-in-
driverless-cars-no-brakes-or-steering-wheel.html. 
 13. Id. 
 14. Id. 
 15. TESLA, https://www.teslamotors.com/models/design?source=models-features1 (last visited 
Apr. 5, 2016). 
 16. PLUG IN AMERICA, http://www.pluginamerica.org/incentives (last visited Apr. 5, 2016). 
 17. Jordan Golson, Tesla Model 3 Announced: Release Set for 2017, Price Starts at $35,000, THE 

VERGE (Mar. 31, 2016, 11:58 PM), http://www.theverge.com/2016/3/31/11335272/tesla-model-3-anno 
unced-price-release-date-specs-preorder. 
 18. Id. 
 19. Id. 
 20. Dana Hull, Musk Unveils Tesla’s $35,000 Model 3 in Push for Mass Market, BLOOMBERG 

(Mar. 31, 2016, 9:22 PM PST), http://www.bloomberg.com/news/articles/2016-04-01/musk-unveils-
tesla-s-35-000-model-3-in-push-for-mass-market. 
 21. Richard Lawler, Tesla’s Model 3 has already racked up 232,000 pre-orders, ENGADGET (Apr. 
1, 2016), http://www.engadget.com/2016/04/01/teslas-model-3-has-already-racked-up-232-000-pre-orders/. 
 22. Golson, supra note 17. 
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capabilities are coming fast and will be here to stay. 
While some may bemoan the coming of a Terminator-esque world 

ruled by computers, taking organic life forms out of the driving equation 
will actually benefit modern-day society in ways probably unimaginable a 
generation ago.  The first benefit of a life where cars drive themselves that 
may come to mind for American workers is the ability to kick back and 
read the news during the morning commute, to recline the “driver’s” seat 
on the way home to steal a few minutes of shut eye.  Undoubtedly, that 
scenario sounds appealing to practically anyone who drives to work or who 
has been stuck in a traffic jam. 

One of the greatest benefits autonomous vehicles (“AVs”) will bestow 
upon us, however, is their safety.  Roughly 33,000 people die in traffic 
accidents every year in the United States.23  From the time that Google 
started its AV program in 2009 until July 2015, the tech giant’s intelligent 
four-wheelers logged 1.2 million hours on the road.24  During that period of 
time, Google’s AVs were involved in only fourteen accidents.25  All 
fourteen of those accidents were caused by human error — not flaws in the 
technology.26 

Beyond safety, cars that can drive themselves and that also 
communicate with other vehicles on the road will increase our traffic 
efficiency.  Connected and automated driving technologies will allow 
vehicles to drive closer to each other without sacrificing safety.27  This will 
increase roadway capacity due to the reduction of wasted space between 
vehicles.28  Furthermore, these technologies will reduce the need for space-
consuming safety barriers and roadway signs, thus increasing efficiency 
and aesthetics.29 

Notwithstanding the various benefits to convenience, safety, and 
efficiency that AVs will bestow upon us, there are many people in various 
industries who are sweating this impending driving revolution.  As AVs 
reduce the number and severity of automobile accidents, they will 
moreover reduce the need for automobile insurance coverage.30  In fifteen 

 

 23. Jemima Kiss, Self-Driving Cars: Safe, Reliable – But A Challenging Sell for Google, THE 

GUARDIAN (Oct. 6, 2015), http://www.theguardian.com/technology/2015/oct/06/google-self-driving-
car-jemima-kiss. 
 24. Id. 
 25. Id. 
 26. Id. 
 27. John McCarthy et al., Connected & Autonomous Vehicles: Introducing the Future of Mobility 
6, ATKINS, http://www.atkinsglobal.com/~/media/Files/A/Atkins-Corporate/uk-and-europe/uk-thoug 
ht-leadership/reports/CAV_A4_digital_250915_FINAL.pdf.  
 28. Id. 
 29. Id. 
 30. Noah Buhayar & Peter Robison, Can the Insurance Industry Survive Driverless Cars?, 
BLOOMBERG BUSINESSWEEK (July 30, 2015, 2:00 AM PDT), http://www.bloomberg.com/ news/ 
articles/2015-07-30/can-the-insurance-industry-survive-driverless-cars-. 
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years, insurance premiums could drop by as much as sixty percent.31  As 
the car insurance industry collected roughly $195 billion in premiums in 
2014 from drivers in the U.S.,32 AVs could cost the industry more than 
$100 billion per year. 

The implications to the insurance industry of the widespread use of 
AVs go even further than this.  Volvo’s CEO, Håkan Samuelsson, has 
stated that his company will accept full liability when their cars are used in 
autonomous mode.33  Whether all producers of AVs will take this same 
stance is unclear at this time.  But if future changes in automobile 
regulation allow for car companies to provide insurance coverage en masse 
for the drivers of their cars, the insurance companies will very likely be at a 
great disadvantage at the negotiation table relative to their position today 
when dealing with individual policy holders. 

AV producers are also concerned about the current lack of regulation 
of AVs in the United States.34  Samuelsson has urged regulators to work 
with automakers in order to solve controversial legal issues surrounding 
AVs, including that of liability.35  He has stated that “[t]he U.S. risks losing 
its leading position due to the lack of federal guidelines for the testing and 
certification of autonomous vehicles.”36  But, as the numerous state and 
local governments are generally in charge of regulating driver behavior on 
public streets,37 there is not a uniform set of rules to play by. 

Given the uncertain nature of future legal liability and regulation of 
AVs, it is imperative that we establish a liability and regulatory framework 
so that automakers can continue to make advances in the field and 
consumers can know what to expect when operating their vehicles. 
Accordingly, this Note will discuss various options for future AV liability 
and regulatory challenges, and ultimately will outline a recommendation 
that will involve coordination between the federal and state governments, 
as well as private legal organizations. 

Working in concert, the National Highway Traffic Safety 
Administration (“NHTSA”), the states, and a new, AV-specific 
independent legal committee similar to the Permanent Editorial Board 
(“PEB”) for the Uniform Commercial Code (“UCC”) should regulate AVs 
through the introduction of NHTSA-required monitoring hardware and 
broad state adoption of a UCC-like common set of AV regulations which 

 

 31. Id. 
 32. Id. 
 33. Kirsten Korosec, Volvo CEO: We Will Accept All Liability When Our Cars Are in Autonomous 
Mode, FORTUNE (Oct. 7, 2015, 3:34 PM EDT), http://fortune.com/2015/10/07/volvo-liability-self-
driving-cars/. 
 34. Id. 
 35. Id. 
 36. Id. 
 37. Stephen P. Wood et al., The Potential Regulatory Challenges of Increasingly Autonomous 
Motor Vehicles, 52 SANTA CLARA L. REV. 1423, 1498 (2012). 
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would impute absolute liability on automakers for accidents and violations 
caused by their autonomous technology. 

 
II. LIABILITY ISSUES AND REGULATORY OBSTACLES 

 
A. HOW DO AVS WORK? 
 

AVs rely on a symphony of technologies in order to drive themselves.  
Google’s driverless cars have eight sensors.38  One of those sensors is 
called a Lidar, which is a camera that uses an array of either thirty-two or 
sixty-four lasers to measure the distance to objects in order to create a 
three-dimensional map at a range of 200 meters, allowing the car to detect 
hazards.39  Radars mounted to the bumpers keep track of vehicles in front 
of and behind the car.40  An ultrasonic sensor on one of the rear wheels 
monitors the car’s movements.41  The vehicle receives GPS information 
from a satellite but also contains altimeters, gyroscopes, and a tachometer 
for more precise measurements of its location.42 

The information gathered by the various sensors is then interpreted by 
the vehicle’s software, which can accurately identify other road users and 
their behavior patterns, as well as commonly used highway signals.43  
While certain behaviors are hard-coded into the car, such as stopping at red 
lights, other behaviors are learned based on previous driving experiences.44  
Google’s AV learning algorithm processes the data of all of their AVs in 
order to find an appropriate response to each possible problem.45  The AVs 
understand, for instance, that another driver’s likelihood to pass a slow-
moving vehicle in the right lane means that a car following behind it is 
more likely to attempt a pass; or, a pot hole in the street indicates a higher 
probability that a driver will swerve to avoid it.46  Furthermore, Google’s 
AVs don’t just use Google Maps for navigation — the AVs utilize maps 
that are detailed down to the height of the curbs and the dimensions of the 
lanes.47  Despite all of the impressive technology, the cars still have 
problems dealing with snow, ice, and heavy rain.48  However, in years to 
 

 38. Paul Hood, How Do Google’s Self-Driving Cars Work?, ALPHR (Apr. 4 2016), http://www. 
alphr.com/cars/7038/how-do-googles-self-driving-cars-work. 
 39. Id. 
 40. Id. 
 41. Id. 
 42. Id. 
 43. Id. 
 44. Bryan Clark, How Self-Driving Cars Work: The Nuts and Bolts Behind Google’s Autonomous 
Car Program, MAKEUSEOF (Feb 21, 2015), http://www.makeuseof.com/tag/how-self-driving-cars-
work-the-nuts-and-bolts-behind-googles-autonomous-car-program/. 
 45. Id. 
 46. Clark, supra note 44. 
 47. Id. 
 48. Id. 
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come, once the technology has matured and the last major technological 
hurdles have been overcome, “autonomous vehicle” is sure to become 
synonymous with “automobile.” 
 
B. WHO SHOULD BE LIABLE FOR ACCIDENTS CAUSED BY AVS? 

 
1. The Current Tort Law Framework of Liability 

 
The current framework for automobile liability in the U.S. is 

predicated, generally, on the principles of tort law and insurance law.  
When a person commits an unintentional tort by accidentally crashing a car 
into someone else’s car, the standard of negligence determines liability.49  
To win on a claim for negligence, a plaintiff must first establish that the 
defendant owed the plaintiff a duty.50  Next, the plaintiff must demonstrate 
that the defendant breached that duty.51  After that, the plaintiff must prove 
that the defendant’s actions that constituted the breach were the proximate 
cause of the plaintiff’s injury.52  Finally, the plaintiff must establish that she 
did, indeed, incur damages.53 

A typical automobile insurance contract contains coverage for various 
different occurrences.54  Some of these various types of coverage are “first-
party” coverage, meaning that they give the insured a claim directly against 
her insurer.55  Some of the “first-party” types of coverage are: 
comprehensive (for damage not caused by a collision, like falling objects 
and theft), collision, medical payments, and uninsured or underinsured 
motorists (referring to third parties).56  The insurance contracts also provide 
that the insurance company will defend claims by third parties seeking 
liability against the policyholder and will settle those claims when it sees 
fit.57 

While the tandem of tort law and individual automobile insurance 
policies work well for conventional cars with human drivers, they do not 
work very well when it comes to AVs, for reasons relating to both law and 
policy.  First, if the operator of an AV activates her car’s autonomous 
driving feature and sets her destination with a few taps of a touch-screen, 
then sits back and allows the car to drive itself, can she be deemed to have 

 

 49. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS 161–64 (W. Page 
Keeton ed., 5th ed. 1984).  
 50. Id. at 164. 
 51. Id. 
 52. Id. at 165. 
 53. Id. 
 54. Robert W. Peterson, New Technology-Old Law: Autonomous Vehicles and California’s 
Insurance Framework, 52 SANTA CLARA L. REV. 1341, 1352 (2012). 
 55. Id. 
 56. Id. 
 57. Peterson, supra note 54, at 1353. 
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breached her duty of care to the other motorists if the AV makes a mistake 
and crashes into another car?  Courts in many states today might say “yes,” 
as most, if not all, states without AV legislation have reckless driving laws 
that require drivers to pay attention to the road.  However, if states continue 
to require “drivers” to pay attention to the road while their cars are in 
autonomous mode, the very crux of the benefit of AVs is totally eliminated. 

Inevitably, with further advancement of AV technology, the states will 
permit “drivers” to completely detach from the actual driving of the vehicle 
and allow the AV to take over altogether.  But at that point, if the current 
framework of tort law still governs, many consumers will certainly be 
apprehensive about AV technology.  After all, why should the operator of 
an AV be liable for a mistake that the AV makes?  Beyond that, if the states 
do allow for the operator of an AV to stop paying attention to the road, then 
can it be proven in court that the operator breached her duty if the AV 
causes an injury?  Could the operator’s actions be deemed the proximate 
cause of an injury when the operator was not actually required to do 
anything?  Additionally, some AV manufacturers have already stated that 
they want to take liability for the mistakes that their AVs make58 — so, 
why not give it to them? 
 
2. Products Liability 

 
Products liability law might seem a natural fit to succeed the current 

unintentional tort framework as the governing doctrine for automobile 
accidents in an era when AVs are the norm.  AVs are, in fact, products and 
when they cause automobile accidents, they likely have some technological 
defect, whether it is in the code making up the software element of the 
technology or a physical component of its hardware.  Products liability 
would also impute liability upon the manufacturer of the vehicle, rather 
than the operator of the vehicle.  Furthermore, there is already a wealth of 
precedent for using products liability law to find an automaker liable for 
defects in automobiles that malfunction and cause injury. 

In general, a defendant can be found liable under products liability 
doctrine for injury caused to a plaintiff by the defendant’s product if, at the 
time of sale or distribution, the product had a defect that falls into one of 
three categories.59  In the first category, a product contains a manufacturing 
defect when the product departs from its intended design.60  For instance, if 
a particular airplane requires a wingspan of fifty feet in order to fly safely, 
and the blueprints for the airplane specified a wingspan of fifty feet, but a 
flawed manufacturing process led to the airplane having a forty-nine-foot 

 

 58. Korosec, supra note 33. 
 59. See generally, RESTATEMENT (THIRD) OF TORTS: PROD. LIAB. § 2 (AM. LAW INST. 1998). 
 60. Id. at § 2(a). 
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wingspan, that airplane has a manufacturing defect. 
In the second category, a product contains a design defect when the 

foreseeable risks of harm posed by the product could have been reduced or 
avoided by the adoption of a reasonable alternative design, and the design 
that was actually used renders the product not reasonably safe.61  Using the 
airplane example again, if a particular airplane requires a fifty-foot 
wingspan in order to fly safely, but the blueprints for the airplane specify a 
forty-nine-foot wingspan, the airplane built to the specifications laid out in 
the blueprints has a design defect. 

Finally, in the third category, a product has an inadequate warning 
defect if the product lacks instructions or warnings when the foreseeable 
risks of harm posed by the product could have been reduced or avoided by 
the provision of reasonable instructions or warnings, and without the 
warning the product is not reasonably safe.62  Thus, if it is unsafe to operate 
a particular single-seat airplane if the pilot weighs more than 400 pounds, 
but the airplane comes with no warning to that effect, that airplane has a 
warning defect. 

After making a finding of product defect, courts across the country 
have used both the negligence standard and the standard of strict liability as 
theories of recovery.63  While negligence focuses on the conduct of the 
manufacturer, strict liability focuses on the product.64  Strict liability’s 
product-focus may help make the point to a jury that the defendant is held 
to an expert standard of knowledge for the given industry65 (rather than to a 
standard of what was reasonable for that manufacturer to do) and, 
therefore, may be considered more consumer friendly. 

Regardless of whether the negligence standard or the strict liability 
standard is applied, however, a plaintiff must prove that a product is 
defective in order to recover under products liability law — a burden, 
likely, too great on a plaintiff for the purpose of determining liability for a 
minor car accident.  Products liability lawsuits are typically expensive and 
complex.66 

Imagine, for instance, that an AV causes an accident and a few 
thousand dollars’ worth of damage due to a minor flaw in the car’s 
software code, and after thorough investigation, it is found that there is 
nothing wrong with any of the physical aspects of the vehicle (cameras and 
sensors that the AV technology relies on, as well as the more conventional 
car parts).  Most likely, the plaintiff’s only option would be to sue the car 
company under the design defect theory of products liability, asserting that 

 

 61. Id. at § 2(b). 
 62. Id. at § 2(c). 
 63. Id. at § 1 cmt. a. 
 64. Id. 
 65. RESTATEMENT, supra note 59, at § 1 cmt. a. 
 66. Peterson, supra note 54, at 1355. 
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the software is dysfunctional.  This would require the plaintiff to locate and 
prove a flaw in the code of the software, a task that would be extremely 
costly and would likely outweigh the benefit of pursuing the suit by several 
orders of magnitude, if even possible.  Though products liability law has its 
place in the automobile liability world, it is not the right doctrine to govern 
everyday fender benders. 
 
3. Absolute Liability When at Fault 

 
If the current tort framework does not work for accidents caused by 

AVs because the operator of the vehicle does not actually drive, and 
products liability law does not make sense due to complexity and economic 
burden of litigation, then absolute liability imputed upon the automaker for 
accidents caused by AVs might be the best option.  The idea of 
transitioning from driver tort liability to automaker absolute liability may 
seem akin to a legal seismic shift.  Though the suggestion may raise some 
eyebrows, there is actually some precedent for the move. 

The Federal Safety Appliance Act (“FSAA”) requires railroads to 
maintain certain railroad equipment to a level consistent with prescribed 
conditions.67  The FSAA imposes absolute liability upon a railroad for 
injuries sustained by an employee when the automatic couplers (the devices 
that hold the train cars together) fail to perform properly.68  Therefore, in 
personal injury claims introduced for injuries caused by a violation of the 
FSAA, care on the part of the railroad is, generally, immaterial.69  
However, if the plaintiff’s negligence was the sole cause of the injury, then 
the statutory violation could not have contributed even in part to the injury, 
and absolute liability will not attach.70  Thus, when a railway employee is 
hurt when the automatic couplers fail to perform correctly, the railroad 
company will be liable for the employee’s damages no matter how much 
care the company took, as long as it cannot be proven that the employee’s 
injury stemmed one hundred percent from her own negligence. 

Though the situations are not perfectly analogous, this railroad model 
of absolute liability for automatic coupler failures might make the most 
sense when it comes to attributing liability when AVs fail to perform 
safely.  Absolute liability places the liability where it should be — on the 
maker of the technology — while not requiring a finding of a product 
defect.  Of course, absolute liability would only attach when it is found that 
the AV was at fault for the accident. 

Most frustrating to the adoption of a new framework for automobile 

 

 67. Magelky v. BNSF Ry. Co., 491 F. Supp. 2d 882, 888 (D.N.D. 2007). 
 68. Id. at 890. 
 69. Id. at 888–89. 
 70. Magelky, 491 F. Supp. 2d at 889 (internal citations omitted). 
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accidents, however, is not locating the most appropriate doctrine of law but 
rather finding a way to institute that doctrine uniformly across the many 
states and localities that comprise this country, so that all producers of AVs 
and all consumers of those vehicles can play by the same set of rules 
regardless of their area codes. 
 
C. THE PROBLEM WITH PATCHWORK STATE REGULATION 

 
Florida, California, Nevada, and Michigan were the first four states to 

pass AV legislation.71  In 2015, North Dakota and Tennessee joined their 
ranks, and several other states have introduced new bills this year.72  
Washington, D.C. has also passed AV laws.73  While the adoption of AV 
legislation by these states and the nation’s capital, representing more than 
twenty-four percent of the licensed drivers in the United States,74 is 
encouraging for the AV industry, the patchwork approach leaves much to 
be desired. 

While the many states may have slightly different definitions of the 
duty of care that an operator of a vehicle must maintain, it is not important 
for a driver to understand the subtle differences when driving across state 
lines.  After all, most drivers are going to exercise a degree of care, in the 
interest of their own safety, that will satisfy the local requirements.  The 
differences, and absences, in state laws regarding AVs, however, pose a 
major dilemma. 

Washington, D.C.’s AV legislation defines an AV as “a vehicle 
capable of navigating District roadways and interpreting traffic-control 
devices without a driver actively operating any of the vehicle’s control 
systems.”75  The law further provides that AVs may be operated on public 
roadways under three conditions.76  The first condition is that the vehicle 
has a manual override that allows the operator of the vehicle to assume 
control of the AV at any time.77  Second, the operator must be seated in the 
control seat of the AV while in operation and must be prepared to take 
control of the AV at any moment.78  Finally, the AV must be capable of 
operating in compliance with Washington, D.C.’s traffic and motor vehicle 

 

 71. John W. Terwilleger, Navigating The Road Ahead: Florida’s Autonomous Vehicle Statute and 
Its Effect on Liability, 89 FLA. B.J. 26, 27 (2015). 
 72. Autonomous/Self-Driving Vehicles Legislation, NATIONAL CONFERENCE OF STATE 

LEGISLATURES, http://www.ncsl.org/research/transportation/autonomous-vehicles-legislation.aspx (last 
visited Apr. 5, 2016). 
 73. Id. 
 74. STATISTA, Total Number of U.S. Licensed Drivers By State, http://www.statista.com/statis 
tics/198029/total-number-of-us-licensed-drivers-by-state/ (last visited Apr. 5, 2016). 
 75. D.C. CODE § 50-2351(1) (2013). 
 76. See generally, D.C. CODE § 50-2352 (2013). 
 77. D.C. CODE § 50-2352 (1) (2013). 
 78. D.C. CODE § 50-2352 (2) (2013). 
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laws as well as its traffic control devices (e.g., stop lights).79 
Meanwhile, a bill passed in Nevada generally banning the use of a cell 

phone for texting while operating a motor vehicle, explicitly excepts 
operators of “motor vehicle[s] driven autonomously through the use of 
artificial-intelligence software and [when] the autonomous operation of the 
motor vehicle is authorized by law.”80  Would an AV operator composing a 
text message on her phone be deemed “prepared to take control of the 
autonomous vehicle at any moment” under the D.C. law?  If, hypothetically 
speaking, Virginia passed a law that allows operators of AVs to do 
anything they want, including sleep, while their AV drives itself, a person 
taking a nap while travelling from Virginia to D.C. in her AV would need 
to make sure to wake up before crossing the state line in order to avoid 
violating D.C. law. 

Once AVs are the norm, the discrepancies amongst state laws could 
create a logistical nightmare not only for regular people travelling across 
state lines, but for the trucking industry which is likely to fully embrace 
AV technology.  Daimler AG, the corporation that owns Mercedes-Benz, is 
already developing an autonomous driving eighteen-wheeler.81  In 2012, 
nearly 4,000 people were killed in accidents with large trucks, most of 
them in passenger cars.82  Driver error caused about ninety percent of those 
deaths.83  Taking over-worked truck drivers out of the truck-driving 
equation will benefit road safety, but will also be good for trucking 
companies’ bottom lines.  The benefits might not be fully realized, 
however, if trucking companies cannot use AVs for long hauls due to the 
various, disparate requirements for their use in each state. 
 
D. FEDERAL REGULATION 

 
Though the federal government cannot compel the states to adopt 

uniform AV legislation, it can help to bridge some of the gaps.  The 
National Highway Traffic Safety Administration (“NHTSA”) was 
established by the Highway Safety Act of 1970.84  The NHTSA is an 
agency of the U.S. Department of Transportation85 and should play a 
critical role in the establishment of AV standards. 

In 1966, Congress enacted the National Traffic and Motor Vehicle 

 

 79. D.C. CODE § 50-2352 (3) (2013). 
 80. NEV. REV. STAT. § 484B.165(7) (2015). 
 81. Alex Davies, The World’s First Self-Driving Semi-Truck Hits the Road, WIRED (May 5, 2015, 
7:41 PM), http://www.wired.com/2015/05/worlds-first-self-driving-semi-truck-hits-road/. 
 82. Id. 
 83. Id. 
 84. NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION, http://www.nhtsa.gov/About (last 
visited Apr. 5, 2016). 
 85. Id. 
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Safety Act.86  The amended act is currently codified as 49 U.S.C. §§ 30101 
et seq., and its stated purpose is “to reduce traffic accidents and deaths and 
injuries resulting from traffic accidents.”87  Section 30101 vests in the 
NHTSA authority to “prescribe motor vehicle safety standards for motor 
vehicles and motor vehicle equipment in interstate commerce”88 and “to 
carry out needed safety research and development.”89  So, the NHTSA can 
set performance standards to which manufacturers of motor vehicles and 
motor vehicle equipment must conform.90  The NHTSA does not regulate 
the actions of automobile owners nor how automobiles may be operated on 
public streets.91  Moreover, the NHTSA cannot require individual car 
owners to retrofit their cars with new equipment.92  The NHTSA has 
authority, however, to require manufacturers to install certain types of 
equipment on vehicles and to set performance standards for that 
equipment.93  One such example was when the NHTSA mandated and set 
standards for antilock brakes in air-braked vehicles.94 

Though only a decade or so ago it may have seemed like fantasy, it 
now seems inevitable that in coming years, the NHTSA may require cars to 
be built with AV technology.  Children born today may never get to 
experience driving a car.  Once the multitude of benefits of AV technology 
are realized, it is not out of the question that the NHTSA may ban the 
installation of human-operated instruments in cars. 

In January of this year, U.S. Transportation Secretary Anthony Foxx 
revealed that the Obama Administration intends to invest nearly $4 billion 
over ten years to accelerate the development and adoption of safe vehicle 
automation.95  The investment would fund pilot programs to test vehicle 
systems and work with industry leaders to encourage a multistate 
framework for AVs and connected vehicles.96  AV manufacturers were 
undoubtedly pleased to hear Secretary Foxx’s announcement, as it is a clear 
indication that the federal government is interested in advancing the 
development and regulation of AVs.  However, the federal government is 
limited in its ability to influence policy in the states, and the country is still 
far from a comprehensive plan for the regulation of AVs. 
 

 86. Wood et al., supra note 37, at 1434. 
 87. See generally, 49 U.S.C. § 30101 (1994). 
 88. 49 U.S.C. § 30101(1) (1994). 
 89. 49 U.S.C. § 30101(2) (1994). 
 90. Wood et al., supra note 37, at 1435. 
 91. Id. 
 92. Id. at 1436. 
 93. Id. at 1450. 
 94. Washington v. Dept. of Transp., 84 F.3d 1222, 1223 (10th Cir. 1996). 
 95. Press Release, National Highway Traffic Safety Administration, Secretary Foxx unveils 
President Obama’s FY17 Budget Proposal of Nearly $4 Billion for Automated Vehicles and Announces 
DOT Initiatives To Accelerate Vehicle Safety Innovations (Jan. 14, 2016), http://www.nhtsa.gov/About 
+NHTSA/Press+Releases/dot-initiatives-accelerating-vehicle-safety-innovations-01142016.  
 96. Id. 
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III. MY RECOMMENDATION 
 

A. PLAN OVERVIEW 
 
Creating a national framework for AVs by instituting regulations that 

provide for a uniform set of rules across the states regarding issues such as, 
but not limited to, liability when AVs cause accidents, is a great endeavor.  
The obstacles, as outlined above, are numerous.  A regulatory plan that 
works will, indubitably, require efforts by and coordination between the 
states, the federal government, and various independent entities.  
Accordingly, my plan will borrow from a previous successful joint-state 
endeavor, the UCC, in order to enact a policy of absolute liability, similar 
to that employed by the federal government in the FSAA, and will call 
upon the NHTSA for support in requiring new AVs to be outfitted with 
devices that will simplify the finding of fault when AVs cause accidents. 
 
B. BORROWING FROM THE UCC 

 
The UCC is a comprehensive modernization of various laws that 

govern commercial transactions.97  In 1944, the American Law Institute 
(“ALI”) and the National Conference of Commissioners on Uniform State 
Laws (“NCCUSL”) teamed up to work on the Commercial Code Project, 
which eventually became the UCC.98  An Editorial Board was created to 
coordinate the project, and that eventually evolved into the Permanent 
Editorial Board (“PEB”).99  The PEB now assists in attaining and 
maintaining uniformity in state statutes governing commercial 
transactions.100  It does this both by discouraging nonuniform amendments 
to the UCC by the states and by approving and promulgating amendments 
to the Code.101  The UCC has been adopted in 49 of the 50 states, as well as 
Washington, D.C. and the Virgin Islands.102 

Following this model, the ALI, NCCUSL, or a new, independent body 
of legal minds from the AV industry with representatives from all or many 
of the states and the major AV producers, should form an editorial board 
and draft a proposed uniform AV code intended for adoption by all fifty of 

 

 97. Uniform Commercial Code UCC, AMERICAN LAW INSTITUTE, https://www.ali.org/publica 
tions/show/uniform-commercial-code/ (last visited Apr. 5, 2016). 
 98. Permanent Editorial Board For The Uniform Commercial Code, Agreement Describing the 
Relationship of The American Law Institute, the National Conference of Commissioners on Uniform 
State Laws, and the Permanent Editorial Board with Respect to the Uniform Commercial Code, 
https://www.ali.org/media/filer_public/54/d2/54d2249e-61df-4c33-bba7-b539bf8a5b99/agreement-peb-
ucc.pdf.  
 99. Id. 
 100. Id. 
 101. Id. 
 102. Id. 
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the United States and Washington D.C.  The editorial board’s main goal 
after drafting the legislation will be to encourage the states to adopt the 
law.  Then, from time to time, the editorial board can make amendments to 
the uniform AV code in order to keep it abreast of changing circumstances 
and new technology, as the PEB does for the UCC.  The editorial board 
will also be responsible for helping to maintain uniformity among the states 
by discouraging amendments contrary to the uniform AV code.  Finally, 
the editorial board will be the voice for the AV industry when it comes to 
communicating with the NHTSA to encourage or discourage changes to 
federally required safety standards and technology. 
 
C. LIABILITY 
 

The editorial board will have a lot of information and options to parse 
through when developing the uniform AV code, most of which is outside 
the scope of this discussion.  However, in terms of liability when AVs 
cause accidents, the uniform AV code should impute automakers with 
absolute liability.  Absolute liability for the manufacturer when an AV 
causes an accident makes more sense than a products liability approach or 
the current approach used in most automobile accidents. 

The current framework imputes the operator of a vehicle with tort 
liability when that vehicle is the cause of an accident.  This makes sense 
because the operator of the vehicle is responsible for controlling all of the 
vehicles movements.  That is not true, however, for AVs.  At the point 
when AV technology is good enough so that operators of vehicles no 
longer need to be aware of what is happening on the road, it is illogical to 
use the standard of negligence to determine liability.  Also, a number of 
automakers have stated that they want to take legal responsibility for the 
mistakes that their AVs make, undoubtedly because that will be a necessary 
step for consumers to have confidence in those products.  Thus, it is crucial 
that we move away from the current framework. 

Products liability doctrine, though seemingly suited for this purpose, is 
overly costly and complex for the majority of automobile accidents.  
Proving a product defect is far too great of a burden for an automobile 
accident plaintiff seeking to recover several thousand dollars for an 
accident, especially when an accident caused by an AV is due to flaws in 
the car’s software rather than its physical components. 

AV manufacturers, of course, will not be liable for any and all damage 
done by or to an AV, but only when it is established that the AV was at 
fault.  Though the operator of the AV may no longer be part of the 
question, methods of determining fault by the likes of police officers and 
insurance company representatives will go largely unchanged.  If an AV 
rear-ends another car at a stop sign, the AV is going to be at fault, just as a 
human would be if that human rear-ended another car with her car.  
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Additionally, determination of fault will be established more easily due to 
the development of new technology that can monitor AVs.  Absolute 
liability will expedite and simplify the litigation process, decreasing costs 
and increasing efficiency.  In addition, the uniform AV code should 
provide that any aftermarket modifications to an AV would create a 
rebuttable presumption against liability attaching to the automaker.  This 
would protect AV manufacturers from being liable for accidents arising 
from consumer interference with the technology. 
 
D. NHTSA-REQUIRED MONITORING DEVICE 

 
With uniform state regulations imputing absolute liability on 

manufacturers of AVs at fault for accidents, the last step of the plan falls to 
the responsibility of the federal government.  Several state governments 
already require AVs to have monitoring devices that will be used to store 
data surrounding accidents involving AVs.  California law requires that all 
AVs have a: 

. . . mechanism . . . to capture and store the autonomous 
technology sensor data for at least 30 seconds before a collision 
occurs between the autonomous vehicle and another vehicle, 
object, or natural person while the vehicle is operating in 
autonomous mode. The autonomous technology sensor data shall 
be captured and stored in a read-only format by the mechanism 
so that the data is retained until extracted from the mechanism by 
an external device capable of downloading and storing the data.  
The data shall be preserved for three years after the date of the 
collision.103 
 

This required sensor will be integral in determining fault for accidents and 
isolating the cause of the AV’s mistake, when applicable. 

The NHTSA should adopt language similar to this California law in 
requiring all new AVs to be built with monitoring devices.  The monitoring 
device would not only capture sensor data, but would also record inputs by 
the operator in order to help determine whether or not the operator of the 
vehicle, rather than the AV, was actually at fault.  Furthermore, the 
NHTSA should require that all AVs disable all operator input when 
operating in autonomous mode.  Autonomous mode could be turned off 
with the press of a button, but by disabling operator input while in 
autonomous mode, the monitor data will guarantee that the operator played 
no part in the AV’s autonomous mode mistakes, and thus absolute liability 
can be imputed upon the manufacturer without question.  The monitoring 
device would allow accident inspectors to know that the car was in fully 

 

 103. CAL. VEH. CODE § 38750(c)(1)(G) (West 2015). 
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autonomous mode and not receiving operator input. 
 
E. INSURANCE IMPLICATIONS 

 
Once automakers are absolutely liable for the accidents caused by 

their AVs, the burden of paying for insurance coverage will largely shift 
from the consumer to the manufacturer.  AV manufacturers will likely opt 
to purchase coverage in bulk for all of their AVs on the road.  While 
consumers will not need to pay for coverage for their vehicles for driving in 
autonomous mode, they will probably still want to take out relatively small 
policies for comprehensive and uninsured motorist coverage.  A consumer 
policy may also cover the unlikely scenario where an AV causes an 
accident but is not covered by the manufacturer because the manufacturer 
recently went out of business.  Of course, if a manufacturer of AVs does go 
out of business, owners of that company’s AVs will at some point be 
required to purchase collision coverage.  Consumers will always be 
required to take out coverage for collisions stemming from conventional 
operation of their vehicles, which may give further impetus to the idea of 
removing human-operated controls altogether.  Even if steering wheels 
remain in AVs, an autonomous mode that completely disables human 
control could end the requirement of consumer collision coverage. 
 

IV. CONCLUSION 
 
Regulation of AVs is extremely complicated because AVs are turning 

the century-old automobile industry on its head.  We can no longer rely on 
the law of the past and must advance at the pace of technology.  A 
coordinated effort between an independent editorial board charged with the 
responsibility of promulgating a uniform AV code (that imputes absolute 
liability on AV manufacturers when AVs cause accidents), the states 
adopting that code, and the NHTSA requiring monitoring devices and a 
fully-autonomous mode that disables human input will allow the AV 
industry to takeoff.  Once everybody is playing by the same set of rules, 
AV manufacturers will be able to focus on their products rather than the 
law, and the general public will know what to expect from those products.  
AVs have the potential to completely change our society and our way of 
life, but the technology is approaching faster than our laws are evolving.  In 
order for society to reap the full benefits of AVs as soon as possible, the 
laws regulating AVs need to be in the right place, which will take 
tremendous effort and cooperation by lawmakers and manufacturers alike.  
While in the near future we will rely on AVs to drive themselves, 
unfortunately, we cannot rely on AVs to regulate themselves today. 
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The Japanese Business Federation’s 
Influence on Energy Policy Reform: 
Fukushima Daiichi Nuclear Disaster 

 
By Bridget Cho* 
 
 
This note focuses on the series of events that were pertinent to the Fukushima 

Daichii Nuclear Disaster (“Fukushima”) and recommends stringent nuclear power 
plant license procedures, stronger reform in accident mitigation policies, and 
heightened transparency between the government and its people.  Japan embraces 
the peaceful use of nuclear technology to provide a substantial portion of its 
electricity despite being the only country to have suffered the devastating effects of 
nuclear weapons in wartime.  The country has faced many difficulties in its energy 
policy following the Great East Japan Earthquake on March 11, 2010, triggering 
the Fukushima disaster.  Japan’s government has implemented new safety 
measures for nuclear power plants due to the international and domestic outcry for 
safety.   

Keidanren, also known as the Japan Business Federation, is an economic 
organization comprised of 1,239 representative Japanese companies, 109 
nationwide industrial associations, and 47 regional economic organizations.1  As 
an economic organization, Keidanren supports corporate activities, including 
nuclear energy and technology.  Keidanren plays a significant role in the 
continuous use of nuclear energy and technology because it directly encourages the 
Japanese government to promote legislation and to create the conditions required 
for its continued utilization.2  

Taking into account the lessons learned from Fukushima, Keidanren and the 
Japanese government have been working to reduce carbon-dioxide emissions 
through bottom-up initiatives such as emissions trading schemes and information 

 

* J.D. Candidate, UC Hastings College of the Law; B.A., English and Government, Smith 
College. I thank the editors of the Hastings Business Law Journal for their hard work and for the 
opportunity to present my thoughts in this note.  I would also like to thank my uncle, Roger Shorack, 
for his inspiration and guidance throughout my life. 

1. About Keidanren, KEIDANREN, (Oct. 25, 2016), http://www.keidanren.or.jp/en/profile/pro 
001.html. 

2. A Proposal for Near-Term Energy Policy, KEIDANREN, (Oct. 25, 2016). https://www.keidan 
ren.or.jp/en/policy/2014/081.html#s2. 
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sharing on energy-saving and low-carbon technologies among companies.  The 
Japanese government created an independent agency, the Nuclear Regulation 
Authority (“NRA”), to ensure the separation from nuclear regulation and nuclear 
development against the backdrop of a damaged public trust.3  The NRA enhanced 
strict nuclear regulations in three areas4 and established a higher level of 
transparency between the government and its people.  These initiatives have 
spurred contentious political battles for both nuclear development and nuclear 
regulation.  

This Article will discuss Keidanren’s initiatives on energy and climate 
change policy, with reference to the Japanese Legal System and regulatory 
agencies.  This Article will also discuss how the evolving structure of the Japanese 
economy has led to a change in the pattern of the business sector’s engagement 
with energy policy-making and the specific roles of energy-intensive users after 
the Fukushima Daiichi Nuclear Disaster.   

 
I.  BACKGROUND 

a. Keidanren and Its Mission 

 
As an economic organization, Keidanren supports corporate activities, 

which contribute to the self-sustaining development of the Japanese 
economy and the improvement in the quality of life for the Japanese 
people.5  Keidanren is actively involved in the Japanese government’s 
policy agenda and keeps close contacts with a wide range of stakeholders 
including political leaders, administrators, and labor unions.6  Keidanren 
also strives for the resolution of international issues and the development of 
closer economic relations with various countries through policy dialogue 
with the government and economic associations of each country.7  

In the past, and particularly after Fukushima, the people criticized the 
Japanese government for its lack of division between nuclear regulation 
and nuclear development.  For example, Keidanren submits formal 
recommendations or proposals to relevant ministries or agencies to identify 
problems and suggest solutions.  This includes, among many others, a 
formal proposal regarding Keidanren’s stance for tax reform in 2014 for 
energy and business industries.8  The formal recommendations are 
 

3. Nuclear Regulation Authority, Japan, NUCLEAR REGULATION AUTHORITY, 1, 2 (Oct. 28, 
2016) http s://www.nsr.go.jp/english/e_nra/nsr_leaflet_English.pdf. 

4. Id. at 4. 
5. About Keidanren, KEIDANREN, (Oct. 25, 2016), http://www.keidanren.or.jp/en/profile/pro 

001.html. 
6. Id.  
7. Id. 
8. Keidanren’s Proposal Concerning FY 2014 Tax Reform, KEIDANREN, (Oct. 25, 2016), 

https://www.keidanren.or.jp/en/policy/2013/077.html and A Proposal for Near-Term Energy Policy, 
supra note 1. 
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incorporated in national meetings, whereby the recommendations are 
implemented into the regulatory transcript.  Given Keidanren’s importance 
as a political pressure group through direct negotiations with relevant 
ministries and cooperation with politicians, it is likely that Keidanren 
continues to influence energy policy in Japan.   

Keidanren also initiated the move toward improving administrative 
transparency, secured new safety criteria founded on scientific grounds, 
and endorsed the government’s regulatory plans of the “new regulatory 
body to be established.”9  Keidanren wanted to support the growth of 
nuclear energy, but without regulations, the government and its people 
seemed skeptical particularly after the Fukushima Disaster.  Consequently, 
the Japanese government developed the NRA, an agency separate from the 
Japanese Cabinet and the Ministry of Economy, Trade, and Industry 
(“METI”).10  This is one of many instances where Keidanren’s requests 
concerning the improvement in standards and certification systems are 
incorporated into Japan’s nuclear regulating guidelines. 

Before Fukushima, allegations that the then governing body, the 
Nuclear and Industrial Safety Agency (“NISA”), repeatedly tried to 
influence public symposiums on the use of nuclear energy proliferated 
public media.11  These allegations came after business leaders of the 
electric power company, Chubu, confessed to publicly delivering pre-
arranged answers in favor of nuclear power during a news conference.12  
Consequently, the public became skeptical of the authority overseeing 
NISA, questioning whether other major energy corporations might be 
involved in similarly dubious conduct.13  Encouraged by both the public 
and Keidanren, the Japanese Cabinet formed the NRA to gain the public’s 
trust and to create rigorous and reliable regulations of nuclear activities,14 
to ensure transparency, and to appropriate information disclosure on 
regulations.15  

Even after establishing the NRA, the Japanese people criticized NISA 
for its lack of independence and its too-close-for-comfort relationship 
between the regulators and the industry.16  NISA was also criticized for 

 

9. Keidanren’s Views on the “Option for Energy and the Environment,” KEIDANREN, (Oct. 25, 
2016), https://www.keidanren.or.jp/en/policy/2012/057.html. 

10. Nuclear Regulation Authority, Japan supra note 2, at 3 (see chart).   
11. Nuclear Safety Agency Under Fire Over Fake Question, JAPAN TODAY (July 31, 2011), 

http://www.japantoday.com/category/national/view/nuclear-safety-agency-under-fire-over-fake-questio 
ns-at-symposiums. 

12. Id. 
13. Id. 
14. NRA’s Core Values and Principles, Nuclear Regulation Authority, (Oct. 25, 2016), https: 

//www.nsr.go.jp/english/e_nra/idea.html. 
15. NRA’s Core Values and Principles, supra note 14. 
16. Emily Benz, Lessons From Fukushima: Strengthening The International Regulation of 

Nuclear Energy, 37 WM. & MARY ENVTL. L & POL’Y REV. 845, 846–48 (2013). 
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having a conflict of interest because it was part of METI, the branch 
responsible for promoting nuclear power.  In response, the Japanese 
Cabinet decided to separate the NISA from the METI because the ministry 
was too involved with promoting nuclear energy.17  To ensure conformity 
and neutrality, the new task force functions directly under the Ministry of 
Environment.18  

A. WALK THROUGH TIME: JAPAN’S ENERGY POLICY HISTORY 

 
Japan’s shortage of minerals and energy influenced its energy policy 

development in the past century.  Over 90% of Japan’s energy needs were satisfied 
through import.  Specifically, during the critical reconstruction critical 
reconstruction of the Japanese economy post World War II in the mid-20th 
century, the country relied heavily on fossil fuel imports from the Middle East.19  
To minimize dependency on foreign resources and to establish a competitive 
economic market, Japan launched its first nuclear program in 1954,20 followed by 
the inauguration of the Atomic Energy Commission in 1956 to promote nuclear 
power development and utilization.21  The first reactor to produce electricity in 
Japan was a prototype boiling water reactor: the Japan Power Demonstration 
Reactor, which ran from 1963 to 1976 and provided a large amount of information 
for later commercial reactors.22  Consequently, the re-evaluation of domestic 
energy policy resulted in diversification and in particular, a major nuclear 
construction program. 

Similarly, changes in the United Kingdom (“UK”) and its economy over the 
past century have effect the level of UK businesses participation in defining energy 
policy.  For example, in  as early as the late 18th century, British companies 
focused industrial luxuries including: tea, coffee, tobacco, sugar,23 whereas now, 
those same companies have shifted their enterprise and services towards banking, 
retail, and other service departments of the economy.  During the mid-20th 
century, the UK saw the birth of modern environmentalism and the development of 
a public environmental consciousness, which consequently resulted in a 

 

17. Nuclear Regulation Authority, Japan supra note 2, at 3 (see chart). 
18. Id. 
19. Nuclear Power in Japan, “Japan’s energy situation and international dependence”, WORLD 

NUCLEAR ASSOCIATION, (Oct. 25, 2016), http://www.world-nuclear.org/information-library/country-
profiles/countries-g-n/japan-nuclear-power.aspx. 

20. Nuclear Power in Japan, “Development of nuclear program & policy 1950 to 2000”, 
WORLD NUCLEAR ASSOCIATION, (Oct. 25, 2016), http://www.world-nuclear.org/information-library/ 
country-profiles/countries-g-n/japan-nuclear-power.aspx. 

21. Id. 
22. Id. 
23. Industrial Revolution, ENCYCLOPEDIA, http://www.encyclopedia.com/topic/Industrial_Revo 

lution.aspx. 
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transformative and comprehensive body of environmental laws.24  On the other 
hand, Japan prioritized reducing the country’s dependence on oil imports, which 
meant the island country still relied on domestic corporations.  This reliance began 
a long partnership between the government and Keidanren in developing energy 
policy. 

CRITICAL EVENTS PRECEDING THE FUKUSHIMA DAIICHI NUCLEAR 

DISASTER 

 
Japan’s energy policies, mainly the Act on Compensation for Nuclear 

Damage25 (“Act”), amended in 2009, and Japan’s Law on Contract for Liability 
Insurance for Nuclear Damage, were tested on March 11, 2011, when a powerful 
earthquake and devastating tsunami struck Northeastern Japan including the 
Miyagi, Fukushima, Iwate, Yamagata, Ibaraki, Chiba, Akita, and Aomori 
prefectures.  The Act states the nuclear operator is held liable regardless of fault 
and describes the operator’s strict liability, which includes damage not covered by 
the insurance contract and the indemnity fee to the government.26 

The Act was amended in accordance with existing energy policy principles 
and obliged the Tokyo Electric Power Company, Inc. (“TEPCO”), a member of 
Keidanren, to provide private insurance at an estimated 120 billion Japanese Yen 
(“JPY”), per site, in the event of nuclear accidents.27  TEPCO hosted six boiling 
water reactors at Fukushima Daiichi, where three were shut down for 
maintenance.28  The maintenance of the reactors will be discussed later in this note.  
Under the Act, TEPCO was strictly and exclusively liable for nuclear damage 
defined as: 

[N]uclear damage means any damage caused by the effects of the 
fission process of nuclear fuel, or of the radiation from nuclear fuel 
etc., or of the toxic nature of such materials, which means effects 
that give rise to toxicity or its secondary effects on the human body 
by ingesting or inhaling such materials.29 

 

24. Ben Christman, A brief history of environmental law in the UK, ACADEMIA, (Oct. 25, 2016), 
http://www.academia.edu/6679685/A_Brief_History_of_Environmental_Law_in_the_UK. 

25. Key Provisions of Japanese Legislation Covering Liability for Nuclear Damages, Act No. 
147 of 1961 as amended by Act No. 19 of 17 Apr. 2009, MARSH (Oct. 25, 2016), http://marsh.com/ 
DisasterRecovery/Content/articleType/ArticleView/articleId/3880/Key-Provisions-of-Japanese-Legisla 
tion-Covering-Liability-for-Nuclear-Damages.aspx. 

26. Key Provisions of Japanese Legislation Covering Liability for Nuclear Damages, Order for 
the Execution of the Act on Indemnity Agreements for Compensation of Nuclear Damage (Act No. 45 
of 1962, as amended 17 Apr. 2009), MARSH (Oct. 25, 2016), http://marsh.com/DisasterRecovery/ 
Content/articleType/ArticleView/articleId/3880/Key-Provisions-of-Japanese-Legislation-Covering-Liab 
ility-for-Nuclear-Damages.aspx. 

27. Ximena Vasquez, TEPCO Fukushima Daiichi Accident Nuclear Liability Related Issues, 
OECD Nuclear Energy Agency 9-11, 9 (2011). 

28. Benz supra note 16, at 846. 
29. Act No. 147 of 1961 as amended by Act No. 19 of 17 Apr. 2009 supra note 25. 
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The Japanese courts, however, did not stipulate to practical details and rules for 
applying compensation.  In the process of amending the Act, the Japanese 
legislature and the agency in charge at the time, did not open the door to the public.  
Rather, the government agencies invited members of Keidanren, specifically 
representatives from the power sector30 because the representatives were closely 
connected with public officials in charge of energy regulation.  This is one of the 
many deficiencies in energy and nuclear policies that can be attributed in one way 
or another to Keidanren. Keidanren had a direct and crucial role in amending the 
Act and the operators’ liability in the event of an accident.  To cover the Japanese 
civilians who suffered directly and indirectly from Fukushima, the 120 billion JPY 
was not near enough. 

A volume of private litigation against TEPCO ensued after Fukushima on 
March 11, 2011.31  Japan’s Act on Compensation for Nuclear Damages did not 
accurately calculate the financial resources needed for a large-scale disaster nor did 
the Act identify the victims who could seek compensation.32  Section 16 of the Act 
on Compensation for Nuclear Damages even states that the Japanese government 
may assist in compensation claims if they exceed the operator’s liability, subject to 
the Japanese Cabinet’s approval.33  Here, TEPCO was the power plant operator of 
Fukushima Daiichi and the Japanese Cabinet approved in the compensation claims, 
which led to controversy for TEPCO claimed it was a “natural disaster” and 
therefore had no liability.34  TEPCO’s liability indemnified the Japanese 
government through an indemnity contract between the government and TEPCO.35  
This led the public to believe that Keidanren had too much influence in politics, 
enough for the government to take over financial liability.  Regardless of the Act 
on Compensation for Nuclear Damage, the aftermath of the disaster still remains 
an unresolved mess of criminal negligence claims and unpaid compensation to 
displaced victims unable to return to their homes. 

The victims’ main critique thus suggests that TEPCO’s survival is due to the 
power of Keidanren, and that Keidanren is believed to have more control of the 
nuclear regulations than the Japanese government, causing large public distrust.  
This distrust is largely because of no transparency among the people, Keidanren, 
and the Japanese legislature.  Without any information regarding energy policy and 
related regulation issues, the Japanese people remain highly skeptical of the 
government’s work. 

 

 

30. Andrew DeWitt & Iida Tetsunari, The Power Elite and Environmental- Energy Policy in 
Japan, 9 THE ASIA PAC. J. 1, 12 http://apjjf.org/2011/9/4/Andrew-DeWit/3479/article.html. 

31. David McNeill, The Fukushima Nuclear Crisis and the Fight for Compensation, 10 THE 

ASIA PAC. J. 1, 1 (2012) (discussing 7,600 completed forms TEPCO received for compensation post-
Fukushima and the systemic issues associated with compensation). 

32. Eric A. Feldman, Fukushima: Catastrophe, Compensation, and Justice in Japan, 62 
DEPAUL L. REV. 335, 341–42 (2013). 

33. Id. at 343. 
34. Id. at 342–43.  
35. Id. 
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b. Japan’s Reformed Energy Policy 
 
After Fukushima, TEPCO was seemingly stripped away of any 

responsibilities in its hopes of a potential exoneration due to the “exceptional” 
character of this disaster36.  The Fukushima victims, left without adequate 
compensation, urged for stricter nuclear regulation including removal of financial 
liability caps to protect victims and urge Fukushima to take financial 
responsibility.  Proponents for stricter liability policies contend that the Japanese 
Government, particularly the Dispute Reconciliation Committee appointed to 
resolve the Fukushima issue, did not sufficiently provide the requisite assistance 
for the victims’ recovery because the committee focused on claims to include only 
government-designated victims of the disaster37 and accepted the government’s 
controversial recommendations that “livable” radiation levels may be up to 20 
millisieverts per year38 — revealing the shortcomings of this committee and 
ultimately the influence from Keidanren. 

According to data collected shortly after Fukushima, nuclear energy 
accounted for almost 30% of the country’s total electricity production.39  The 
Cabinet included plans to increase this to 41% by 2017 and 50% by 2030.40  
Preliminary energy consumption figures indicate that in 2014 Japan generated 
energy from coal, gas, oil, hydro, and relatively nothing from nuclear.41  The 
country’s nuclear capacity was progressively shut down following the 2011 
Fukushima accident.  Thus, Japan focused most of its attention to renewables 
including: solar, wind, geothermal, and biomass and waste and overall 
consumption dropped from 2011 to the beginning of 2013 post Fukushima disaster 
and without the contribution of nuclear energy. 

In April 2015, the Japanese legislature announced that it wanted base-load 
sources to return to providing 60% of the power by 2030, with about one-third of 
this being nuclear.42  Though there is public uproar and international scrutiny to 
Japan’s use of nuclear energy, Keidanren suggest that nuclear energy is vital to the 
country’s economy and to recognize that economic growth depends on stable and 
affordable power.43  For example, analysis by the Research Institute of Innovative 
Technology for the Earth estimates that energy costs will be reduced by 2.4 trillion 
JPY or 20 billion U.S. Dollars (“USD”) per year compared with the present 40% 

 

36. Vazquez supra note 27, at 10. 
37. McNeill, supra note 31, at 2. 
38. McNeill, supra note 31, at 2. 
39. Nuclear Power in Japan, “Japan’s energy situation and international dependence,” supra 

note 19. 
40. Id. 
41. Id. 
42. Id. 
43. Nuclear Power in Japan, “Economic impact of shutdowns”, WORLD NUCLEAR 

ASSOCIATION, (Oct. 25, 2016), http://www.world-nuclear.org/information-library/country-profiles/coun 
tries-g-n/japan-nuclear-power.aspx. 
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base-load scenario (renewables being 30%).44  Due to this new projection, many 
sources including BP Energy Outlook states that Japanese reactors are expected to 
restart over the next five years to reach 60% of their 2010 levels by 2020.45 

Following the Fukushima Daiichi Nuclear Power Plant Disaster, it is clear 
that the Cabinet sought to greatly reduce the role of nuclear energy in Japan.  
However, Japan’s high consumption rates have created a dilemma that the 
Japanese Government now faces.  On the one hand, international and domestic 
criticism floods news channels in regards to Japan’s hidden agendas among the 
ministries, government officials, and Keidanren.  On the other hand, Japan must 
find energy sources with domestic corporations to stabilize and revive the 
country’s economy. 
 

II.  Analysis 
 

a. The Practice of Amakudari Contributed to the Disaster 
 

These incidents led to the development of legislation aimed at preventing 
such calamity in the future.  The country established investigative and research 
committees under the Disaster Countermeasures Basic Act and developed basic 
policies relating to preventative and rehabilitation programs.46  Even with Japan’s 
investigative and research committees put in place the inadequate regulatory 
oversight failed to prevent Fukushima’s large-scale disaster.47  For example, even 
before the Great East Japan Earthquake in 2011, a nuclear fuel production complex 
at Tokai released in the environment radioactive particles in what seemed to be an 
accident.48  However, government watchdogs stated serious breaches of safety 
principles were violated.49  Even with the preventative legislation in place, 
management executives, including the executives at TEPCO, systematically 
ignored regulatory procedures, failed to report engineering plan changes, and 
falsified installation status reports to regulators resulting in Fukushima. 50  TEPCO 
and other nuclear production complexes’ conscious disregard towards 
implementing preventative measures and government oversight caused a public 
outcry because Fukushima’s damages could have been significantly minimized. 
 

44. Nuclear Power in Japan, “Japan’s energy situation and international dependence,” supra 
note 19. 

45. Id. 
46. Disaster Countermeasure Basic Act, NATIONAL LAND AGENCY, (June 1997), http:// 

www.adrc.asia/documents/law/DisasterCountermeasuresBasicAct.pdf (a provisional translation of the 
Disaster Countermeasure Basic Act). 

47. Id. 
48. Tokaimura Criticality Accident 1999, WORLD NUCLEAR ASSOCIATION, http://www.world-

nuclear.org/information-library/safety-and-security/safety-of-plants/tokaimura-criticality-accident.aspx 
(discussing how the accident was deemed human error and serious breaches of safety principles). 

49. Kazuaki Nagata, Time to Give Nuke Watchdog Teeth, JAPAN TIMES (June 21, 2011), http:// 
www.japantimes.co.jp/news/2011/06/21/reference/time-to-give-nuke-watchdog-teeth/. 

50. James Acton & Mark Hibbs, CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE, Why 
Fukushima Was Preventable, 1, 24 http://carnegieendowment.org/files/fukushima.pdf (Mar. 2012). 
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Following the Fukushima accident, there has been more extensive domestic 
and international criticism of the Japanese regulatory system.  This criticism 
focuses on NISA’s lack of independence from the government and Keidanren.  
Japan incorporated regulatory agencies in its Cabinet to prevent the practice of 
amakudari,51 defined as “descent from heaven,” an act where senior regulators are 
appointed as senior executives in major power plants such as Fukushima Daiichi.  
Some may argue that establishing formal independence between Japan’s regulatory 
body and major utilities may not result in stronger nuclear oversight unless 
Japanese regulators become more assertive.  Regulatory deficiencies in Japan are 
ultimately rooted in the lack of accountability in Japan’s nuclear culture and a 
lower tolerance for challenging authority. 

In response to amakudari, the Japanese Cabinet implemented an independent 
agency called the Nuclear Safety and Security Agency (later known as NRC), for 
separation of nuclear regulation and promotion and to fulfill independence between 
the Japanese legislature and Keidanren.52  However, some critics argue that a 
formal independence between Japan’s regulatory body and major utilities may not 
result in stronger nuclear oversight if Japanese regulators will not become more 
assertive.53  Regulatory deficiencies in Japan are ultimately rooted in the lack of 
accountability in Japan’s nuclear culture and low tolerance for challenging 
authority. 

Some nuclear industry executives and officials in the country blamed 
bureaucratic and professional stove piping.54  For example, preventative measures 
set forth after Isewan Typhoon in 1959,55 and the mitigation research set forth after 
Hanshin Earthquake in 199556 should have alerted industry executives and 
Japanese officials to reconsider and engage in preventative measures.57  Even 
though Japanese legislation provides preventative measures, these measures are 
worthless if they are not implemented and mandated properly. 

 

51. INVESTOPEDIA, http://www.investopedia.com/terms/a/amakudari.asp (last visited Oct. 25, 
2016). 

52. Basic Policy on the Reform of an Organization in charge of Nuclear Safety Regulation, 
http://www.cas.go.jp/jp/genpatsujiko/pdf/kakugi_en_110815.pdf (separating the nuclear safety 
regulation section of the Nuclear and Industry Safety Agency from the Ministry of Economy, Trade and 
Industry and integrating the function of the Nuclear Safety Commission). 

53. Gail Marcus, The Independence of NRA and its Regulatory Activities, http://nukepowertalk. 
blogspot.com/2013/05/japans-nuclear-regulation-authority_17.html. 

54. Stove piping is a metaphorical term in the context of intelligence information that is 
presented without proper conduct and an unwillingness of nuclear professionals to take advice from 
experts outside the nuclear field, which then creates a large barrier for implementing stricter standards. 

55. Hikeaki Oda, Towards Collaboration Between Typhoon Isewan (Vera) and Hurricane 
Katrina, JAPAN WATER FORUM, at 25, http://www.waterforum.jp./jpn/katrina/Typhoon_Isewan.pdf (last 
visited Oct. 25, 2016).  

56. Japan: Legal Responses to the Great East Japan Earthquake of 2011, The Law Library of 
Congress, Global Legal Research Center, at 4, http://www.loc.gov/law/help/japan-earthquake/Great-
East-Japan-Earthquake.pdf. 

57. Japan: Legal Responses to the Great East Japan Earthquake of 2011, supra note 55, at 14. 
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As one government official states, “there are many tsunami experts in Japan,” 
but their findings have “not been taken seriously” by industry and governmental 
agencies responsible for making nuclear safety rules.58  This is borne out by the 
Japanese commission’s investigation, which noted that no tsunami experts were 
involved in drafting the tsunami-related safety clauses in the 2006 guidelines on 
seismic safety.59  In a similar vein, Japanese media reports asserted that TEPCO’s 
top management ignored warnings from Japanese experts that tsunamis were a 
serious safety threat.60  Shareholders expressed their deep anger and sued 
TEPCO’s executive for 67.4 billion USD in compensation.61  In the case of 
TEPCO, executives and officials were unwilling to exert efforts into disaster 
countermeasures, and two of the six nuclear power plants were unable to withstand 
the magnitude of the earthquake’s aftermath.62  This was a cause of human error 
and oversight empowered by policies that were not applied properly. 

Fukushima’s critics have largely focused on NISA’s dependence on the 
government.63  To create transparency, the Japanese government created the 
independent NRA agency to prevent the practice of amakudari.64  To establish a 
strong nuclear safety culture, it is not enough for nuclear plant operators to adopt a 
safety culture: The establishment, implementation, and maintenance of a robust 
nuclear safety culture are also dependent on a strong and independent regulator.65  
Thus, one can conclude that regulatory deficiencies in Japan were rooted in the 
lack of accountability in Japan’s nuclear culture and in low tolerance in Japanese 
society for challenging authority. 

The era of commercial nuclear power generation began nearly a half-century 
ago, yet it seems that concerns that an external threat would disrupt the reactors 
developed gradually within those years.  Japan’s entire industrial and engineering 
structures are highly informed of the danger of natural disasters, including seismic 
activity.66  Ironically, Japan legislation has not supported these regulations because 
the nation has been slow to appreciate the potential danger of some other external 
events, especially tsunamis.  Or, one could argue that Japan legislation has not 
supported these regulations because of Keidanren’s influence.  The more 
regulation exercised by the Japanese legislation would mean more barriers to 
achieve optimal profits from nuclear energy sites. 
 

58. Acton & Hibbs, supra note 49, at 29. 
59. Id. at 25. 
60. Id. at 23–24. 
61. Yoko Kubota, Shareholders to sue Tepco executives for $67 billion, Reuters, http://www. 

reuters.com/article/us-tepco-lawsuit-idUSTRE8240RY20120305 (Mar 5, 2012). 
62. See Acton & Hibbs, supra note 49, at 23. 
63. See Acton & Hibbs, supra note 49, at 23. 
64. INVESTOPEDIA, http://www.investopedia.com/terms/a/amakudari.asp (last visited April 3, 

2016). 
65. Lessons Learned From the Fukushima Nuclear Accident for Improving Safety of U.S. 

Nuclear Power Plants, “Regulatory Independence” (Oct. 25, 2016) https://www.ncbi.nlm.nih.gov/ 
books/NBK253947/. 

66. Fukushima Accident, WORLD NUCLEAR ASSOCIATION, http://www.world-nuclear.org/infor 
mation-library/safety-and-security/safety-of-plants/fukushima-accident.aspx. 
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Currently, while some may argue that NISA had no authority to impose 
tsunami-related standards and plant design modification on nuclear power plant 
owners, including TEPCO executives, others claim NISA did.67  NISA, as 
mentioned earlier in this note, remains an important factor because of the former 
influence of Keidanren.  Whether or not NISA had the authority in fact may lead to 
huge liability issues and a re-structuring of the government branch in charge of 
regulating and monitoring nuclear power plants.  One view to consider is the 
Independent Investigation Commission on the Fukushima Nuclear Accident’s 
report, which does not limit its criticism to the Fukushima plant’s operator, 
TEPCO.68  Instead the Independent Investigation Commission criticizes the 
regulators’ reliance on the industry for nuclear intelligence and research, and their 
failure in putting in place or enforcing adequate safety standards.69  The 
Independent Investigation Commission report further “criticizes the bureaucratic 
culture within the main regulatory bodies that prevented the development of 
independent technological expertise and was resistant to change.”70  This particular 
report demonstrates the high criticism and dissatisfaction for the Japanese 
government’s regulatory scheme and its potential for liability.  The Nuclear 
Compensation Act underestimated the financial liability, and therefore, the 
Japanese government provided TEPCO with financial assistance to prevent 
insolvency.71  This underestimation resulted in adjustments. 

 
b.Focusing on Japan’s Nuclear and Industrial Safety Agency’s Role 

 
TEPCO and NISA gave insufficient attention to historical evidence of large 

earthquakes and tsunamis.  NISA, a regulatory agency influenced by the 
Keidanren, seemed to have made a series of mistakes that contributed to the 
magnitude of the Fukushima disaster.  For example, the Disaster Countermeasure 
Basic Act, as promulgated by policies develop after the Isewan Typhoon72 and 
Hanshin Earthquake,73 requires the collection of data on pre-historical and 
historical earthquakes and tsunamis in the region of a nuclear power plant in order 

 

67. Acton & Hibbs supra note 49, at 23–24. 
68. Id. at 23. 
69. Acton & Hibbs supra note 49, at 23. 
70. Id. at 24. 
71. Joel Rheuben, Government Liability for Regulatory Failure in the Fukushima Disaster: A 

Common Law Comparison, 23 PAC. RIM L & POL’Y J, 113, 115 (2014). 
72. See 1959 Super Typhoon Vera: 50-Year Retrospective, RMS SPECIAL REPORT; see also 

Hikeaki Oda, Towards Collaboration Between Typhoon Isewan (Vera) and Hurricane Katrina, JAPAN 

WATER FORUM, http://www.waterforum.jp./jpn/katrina/Typhoon_Isewan.pdf (describing Isewan and its 
consequences). 

73. The Great Hanshin Earthquake struck a stretch of the southern part of Hyogo Prefecture on 
January 17, 1995.  It was rated at a magnitude of 7.3 on the Japan Meteorological Agency scale (6.9 on 
the United States Geological Survey scale).  Six thousand four hundred people died and 240,956 houses 
collapsed. Great Hanshin Earthquake Restoration, KINKI REGIONAL DEVELOPMENT BUREAU, 
MINISTRY OF LAND, INFRASTRUCTURE AND TRANSPORT, 
http://www.kkr.mlit.go.jp/en/topics_hanshin. html (last visited Oct. 10, 2016). 
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to protect the plant against rare extreme seismic events that may occur.74  
Historical data was used in assessing plant safety, but given the historical record of 
tsunamis in Japan, NISA should have been much more assertive in pushing 
TEPCO to re-structure, define and implement a safe design for tsunami 
prevention.75  For instance, a compilation of tsunamis in and around Japan lists 
twelve events since the late 15th century of more than 10 meters, six of which had 
maximum height of over 20 meters.76  TEPCO did not exercise discretion 
thoroughly and NISA did not mandate cautionary measures, ultimately leading to 
the damaged reactors and large consequences from Fukushima Daiichi.77 

There also appears to have been deficiencies in TEPCO’s tsunami modeling 
procedures, which resulted in an insufficient margin of safety at Fukushima 
Daiichi.  In 2002, for example, the Japan Society of Civil Engineers developed a 
detailed methodology for determining the maximum height and impact of a 
tsunami on a nuclear power plant.78  The Japan Society of Civil Engineers is an 
incorporated association entrusted with the mission to contribute to the 
advancement of scientific engineering.79  This advancement to determine the 
maximum height and impact of a tsunami should have prompted TEPCO to revise 
the preventative design for tsunami prevention at Fukushima Daiichi and to 
include design measures to protect against tsunamis that could reach 5.7 meters.80  
However, TEPCO did not thoroughly execute safety plans even with the 
emergence of new information nor did NISA mandate TEPCO to modify its 
systems. 

The updated reports released in 2002 for tsunamis would probably have 
warned NISA that TEPCO’s tsunami defenses were inadequate.81  Enhanced 
defenses might have mitigated the consequences of a larger tsunami than the plant 
was designed to withstand, thereby increasing the safety of the plant.82   It should 
be noted, however, that TEPCO did not implement the Japan Society of Civil 
Engineers methodology in full because the methodology itself was flawed.83  The 
methodology focuses exclusively on evaluating “other phenomena [that] are less 
important than that of the water level.”84  The failure to consider them at 
Fukushima may have given plant operators a false sense of the safety margins. 

It also appears TEPCO did not have any suitable tools available to analyze 
the full range of effects of a tsunami because Japan’s reports focused on seismic 
activity instead of tsunamis.  Consequently, the reactors proved to be seismically-

 

74. Acton & Hibbs, supra note 49, at 11. 
75. Acton & Hibbs, supra note 49, at 12. 
76. Id. 
77. Id. 
78. Acton & Hibbs, supra note 49, at 12. 
79. Id. 
80. Id. 
81. Id. at 13. 
82. Acton & Hibbs, supra note 49, at 13.  
83. Id.  
84. Id. 
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protected, but vulnerable to the tsunami.85  But given the prevalence of tsunamis in 
Japan, NISA should have developed industry reports to protect from natural events 
and maintain international standards.  For example, the United States Nuclear 
Regulatory Commission86, provided a full industry report from Severe Accident 
Management to Mitigation Features and Protection from Design Basis Natural 
Events.  These types of reports would have been crucial to the maintenance of 
nuclear reactors in Japan and could have lessened the damage of Fukushima. 

 Since Keidanren and its members tightly controlled the energy market, no 
actions were made to prevent or alleviate Fukushima’s damages.  It also emerged 
in 2008 that TEPCO performed preliminary computer modeling that suggested the 
tsunami hazard to the plant had been severely underestimated, which should have 
prompted action.87  TEPCO stated that, at the time, it was not convinced of the 
simulations’ reliability and intended to pursue them further in collaboration with 
the Japan Society of Civil Engineers.  This follow-up appears not to have taken 
place because executives informed NISA of its results three years later on March 7, 
2011.88  

A fundamental principle of nuclear safety is the existence of an effective and 
independent regulator to set safety rules and ensure compliance.  This begins with 
government officials who should ensure that operators, including TEPCO, follow 
protocol.  Japan’s regulators, however, appear to have been inattentive to tsunamis 
given the information they had.  Consequently, they did not mandate nuclear 
power plant redesign and modification.89  The new simulations were based on 
actual historical earthquake information; NISA should have followed up with 
TEPCO and mandated thorough research as well as assessment of the new 
information.90  Had the results been verified, TEPCO might have been able to take 
corrective action in time to avert the disaster of March 11, 2011. 
 

III.  Proposal 
 

a. Diversify Japan’s Nuclear Regulation Authority Board for 
Transparency 

Following the events of Fukushima, critics contend that the current 
international nuclear regulatory scheme is inadequate because it allows states, like 
Japan, to fail in their own regulatory duties.  This section will discuss Japan’s 
systemic weaknesses, and how they can prevent or mitigate the harm of natural 

 

85. Fukushima Accident, WORLD NUCLEAR ASSOCIATION, http://www.world-nuclear.org/infor 
mation-library/safety-and-security/safety-of-plants/fukushima-accident.aspx. 

86. An independent agency of the United States government tasked with protecting public health 
related to nuclear energy. 

87. Acton & Hibbs, supra note 49, at 10. 
88. Id. at 1. 
89. Id. at 14. 
90. Id. at 13–14. 
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disasters.  This Article will examine how transparency and international peer 
process through the International Atomic Energy Agency may strengthen Japan’s 
regulatory system. 

Currently, the NRA’s Board consists of five Japanese commissioners.91  It 
could be beneficial to diversify the board and incorporate international players who 
can draw attention to his or her homeland industry regulations and ultimately 
provide a viewpoint removed of any cultural bias and achieve transparency.  This 
note pinpoints the large consequences of amakudari, ambiguous policies, and a 
lack of transparency that greatly contributed to the Great East Japan Earthquake’s 
aftermath.  The Fukushima disaster and Japan’s bleak nuclear record teach us that 
transparency can go a long way in reducing the severity and frequency of nuclear 
incidents.  It further promotes public knowledge in support of the industry.92  
Transparency would create a symbiotic relationship because those who are 
concerned about nuclear operational safety and its impact on the environment 
would be comforted with periodic updates and information on the operations.  One 
way to increase transparency is to diversify Japan’s Nuclear Regulation Authority 
with diverse and unbiased committee members, namely international agents 
familiar with nuclear energy and environmental policy.  

International influence and participation is key to ensuring that the relevant 
industry information is properly relayed to the community.  International 
participation can provide valuable health and safety oversight of both regulators 
and plant operators, ensuring that practices like amakudari and operator failed 
compliance do not go unnoticed.93  For example, the American Atomic Safety and 
Licensing Appeal Board recognized the importance of public participation in 
ensuring nuclear safety, stating: 

Our own experience . . . teaches that the generalization [that public 
participation does not contribute to safety] has no foundation in fact.  
Public participation . . . not only can provide valuable assistance to the 
adjudicatory process,” but on frequent occasions demonstrably has done 
so . . . [and] many of the substantial safety and environmental issues 
which have received the scrutiny of licensing boards were raised in the 
first instance by the intervener.94  

Therefore, international involvement at all stages of nuclear construction and 
operation strengthened safety structures by increasing public scrutiny of safety 
performance by regulators and operators, in this case, corporate members of 

 

91. Nuclear Regulation Authority, Japan, NUCLEAR REGULATION AUTHORITY (Oct. 26, 2016) 
(browse “About NRA,” then click on “NRA Commissioners”) https://www.nsr.go.jp/english/e_nra/ 
outline/02.html. 

92. Benz supra note 16, at 869. 
93. Benz supra note 16, at 869. 
94. In the Matter of Gulf States Utilities Company (River Bend Station, Units 1 and 2), ALAB-

183, Docket Nos. 50-458, 50-459, 7 A.E.C. 222, 227–28 (Mar. 12, 1974) (citing Louisiana Power and 
Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-125, RAI-73-5 371, 374 n.13 (May 25, 
1973)) (footnote omitted). 
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Keidanren.  This Article suggests that too much autonomy lies within the operator, 
advertently Keidanren, because the government officials have not exercised 
oversight for the operator to feel any substantial pressure to redesign or apply 
safety modifications.  

A diversified NRA board is needed to increase transparency and to motivate 
nuclear operators to meet their responsibilities and keep with international 
standards.  This would result in coordination among administration and socially 
responsible decisions on safety issues and incentivize a high level of safety 
performance by the operator.  International involvement and transparency could 
also ease the tension between the people and the government.  If the board and its 
energy policy committed to diversification, including diverse body of 
commissioners, there would be less chance of amakudari influence within the 
board itself, and consequently unbiased regulatory guidelines for operators to 
follow.  While Japan may require the use of nuclear energy in the long run, it faces 
among others, the challenge of dwindling popular support for the industry at home, 
declining population, and the shift of its manufacturing industry.95  A diversified 
board and efforts to inform the citizens about the safety and operation of nuclear 
facilities could help Japan gain more public support so long as there is regulatory 
oversight on plant operators and stricter adherence to safety standards.  

b.  Encourage Public Hearings in Japan to Foster Transparency 

Japan must also introduce inclusive, unbiased, and periodic public hearings 
and dialogues without the influence of Keidanren.  Public hearings on Japan’s 
energy policy choices were held in the summer of 2012, but they struck many as 
“staged formalities,” and were met with more derision than mobilization.96  More 
emphasis must be given to the communities in a “grassroots” process, encouraging 
mobilization through increased information and transparency.  Unlike the 
Minamata Mercury Pollution case97 where the court’s favor was stacked heavily 
for the corporation, public hearings should rather focus on equality empowered 
through the right of information.98  Public hearings are meant to inform any 
potential stakeholders and the media about facilities, activities, and safety 
regulations.99   

 

95. Simon Pollock, Japan’s Narrowing Nuclear Path to a Low-Carbon Future, OUR WORLD, 
https:// ourworld.unu.edu/en/japans-narrowing-nuclear-path-to-a-low-carbon-future (Oct. 10, 2015). 

96. Richard J. Samuel, In Japan, voters lose interest, THE BOSTON GLOBE https://www. 
bostonglobe.com/opinion/2012/12/21/podium-japan/IbncmkMCjaNAkecv9OkxIO/story.html. 

97. H. Uzawa, The Responsibility of Chisso in the Minamata Issue, PROCEEDINGS OF THE 

INTERNATIONAL FORUM ON MINAMATA DISEASE, 335–37 (1989) (Chisso Factory’s wastewater 
polluted the fisheries around Minamata since the factory began its operations in 1908.  However, the 
effects were not known until much later when residents near the factory began displaying eerily similar 
and harmful physical effects.  This was later known to be mercury poisoning.). 

98. See Uzawa, supra note 101. 
99. PARTICIPEDIA ONLINE ACADEMIC EDITION, http://participedia.net/en/methods/public-

hearing (last visited Oct. 26, 2016). 
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As a result, higher involvement within the community is important for the 
public to be involved throughout the entirety of the nuclear power plant 
development process without the presence of the company who is under scrutiny, 
in this case, those businesses who are members of Keidanren.  As it stands, the 
legal requirements for public involvement are unclear and leave companies and 
local authorities in the dark about how to conduct these hearings, leaving them to 
devolve into simple explanatory meetings.  Japan should undertake environmental 
review similar to that required by the United States’ National Environmental 
Policy Act.100  Japan’s hearings should not merely attempt to inform the public of 
decisions made without their input, but should open dialogue, which includes 
direct interaction between the public and decision-makers.  NEPA’s Title I 
illustrates the means and ways to enrich the public’s understanding of the 
environment and to bolster public knowledge: 

Include in every recommendation or report on proposals for legislation 
and other major Federal actions significantly affecting the quality of the 
human environment, a detailed statement by the responsible 
official on —  

i. the environmental impact of the proposed action,  
ii. any adverse environmental effects which cannot be avoided 

should the proposal be implemented,  
iii. alternatives to the proposed action,  
iv. the relationship between local short-term uses of man’s 

environment and the maintenance and enhancement of long-
term productivity, and  

v. any irreversible and irretrievable commitments of resources 
which would be involved in the proposed action should it be 
implemented.101  

Japan’s NSA could follow this model and allow periodic publications 
to any major changes in its energy policies and regulations.  Though local 
and precinct officials may directly respond to the Japanese peoples’ 
concerns, they do so while providing very few details about the environmental 
and regional impact.  To overcome the limited information, Japan should follow 
NEPA’s guidelines, which could ultimately increase the public’s awareness and 
interest in energy reform. 

The Boston Globe reports that during the general election post Fukushima, 
despite many well-informed and active citizens standing up with innovative ideas 
for change, dysfunctions in Japan’s political class overwhelmed reform and many 
voters stayed home, leaving those who voted to express a preference for the status 
quo ante.102  Here, Keidanren represents the status quo because of their massive 

 

100. See National Environmental Policy Act of 1969 [As amended through Dec. 31, 2000 http:// 
www .epw.senate.gov/nepa69.pdf. 

101. National Environmental Policy Act of 1969, supra note 106 at Title 1, Sec. 102, C, i–v. 
102. See Samuel, supra note 95. 
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political power and influence on political parties.  This is a problem in itself 
because the government excludes the people, but does not exclude Keidanren, thus 
giving Keidanren the opportunity to present platforms without any challenges. 

Following NEPA’s guidelines, Japan’s public hearings should also provide 
the public with information on any potentially harmful consequence of normal 
operation, abnormal events, and their consequences.  This includes emergency 
procedures, inspection results, and the probabilities of any accidents.  Information 
should also include proposals made by both the Japanese government and 
Keidanren so that the public is able to understand all spectrums of energy policy 
arguments.  It seems the Japanese government emphasizes only the benefits in 
order to allay fears concerning radioactivity, while downplaying any negatives or 
regulatory failings.  NSA, can easily remedy this situation by supplying 
information on the impact of a new policy, any alternatives to the new policy, and 
the short-term and long-term it has and the Japanese people.  NSA has consciously 
tried to provide annual reports since Fukushima.  However, inconsistent follow-ups 
and weakened accountability may contribute to the lack of transparency and low 
turnout at public hearings because of distrust. 

Currently, NSA and the Japanese government take large steps to create 
transparency.  For example, Japan’s major newspapers consistently update 
information on Fukushima including Japan Times’ “Fukushima No. 1” column, 
which reports strictly on Fukushima-related news and policies. 103  This is an 
important step to ensure that at least some information is available to Japan’s 
people to instill trust.  This new form of transparency could ultimately reform the 
relationship between Keidanren and the government because each party will now 
be under public scrutiny and “back door” dialogue would be countered. 

IV.  Conclusion 

Fukushima is a reminder of the calculated risk associated with Japan’s choice 
to host nuclear energy sites and emphasizes the importance of implementing a 
strict and safe energy policy.  By failing to sanction plant operators for countless 
safety violations, providing no concrete regulations, and relying on antiquated risk 
assessment models, the Japanese government, through NISA, allowed the private 
energy industry and members of the Keidanren, to rule itself.  If Japan wishes to 
continue on a pro-nuclear path, the government must make changes in its political 
conduct and in its association with Keidanren.  This is essential for Japan’s nuclear 
energy policy moving forward and for the safety of Japanese citizens. 

 

 

103. See FUKUSHIMA NO. 1, THE JAPAN TIMES, http://www.japantimes.co.jp/tag/fukushima-no-1/. 
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